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Movants TB 3138 Commodore Investments, LLC (“TB_3138”) and TB 3120
Commodore Investments, LLC (“TB 3120”) (sometimes, collectively, “Movants”), pursuant to
Rule 24(a) and (b) of the Federal Rules of Civil Procedure, file their objection to the Receiver’s
Motion to Approve Sale of Commodore Properties Free and Clear of Liens, Encumbrances and
Interests [ECF 238] (“Motion”) and move to intervene for the /imited purpose of seeking relief
from the Court’s January 12, 2024 Order Granting Plaintiff Securities and Exchange
Commission’s Expedited Motion for Appointment of Receiver, Asset Freeze, and Other Relief
against the Company Defendants [ECF 28] (“Stay Order”) to enforce their rights under two
ground leases in default. The grounds to support the requested relief are set forth below.

MEMORANDUM OF LAW
I INTRODUCTION

The Securities and Exchange Commission (“SEC”) commenced this action based on
defendants’ alleged fraudulent real estate development scheme and misappropriation of millions
of dollars from investors. Movants, as owners and ground lessors of two properties located in
Coconut Grove—on which a now-abandoned real estate project was to be developed by affiliates
of defendants and which now pose a danger to the public—are also victims of the alleged
fraudulent schemes. Neither Movants nor the two ground lessees are parties in this case.
Notwithstanding, the two non-receivership lessee entities are subject to the Receiver’s
management and control.!

As a result of the broad injunction the Court entered at the initiation of this case,
Movants are enjoined from terminating the ground leases, despite continuing and significant
monetary and non-monetary defaults. In particular, the ground lessees have failed to: (i) pay rent
for the months of September and October, (ii) pay the 2023 ad valorem taxes, (iii) cure

applicable municipal code violations; (iii) provide Movants with proof of casualty and liability

! Movants recognize the Manager of both ground lessees, URBIN Coconut Grove Partners, LLC
(“URBIN CG Manager”), is a defendant. Movants acknowledge the scope of the Stay Order,
which enjoins all enforcement actions against defendants, including any entity they own or
control, precludes Movants from enforcing their contractual rights to terminate the defaulted
ground leases.

1
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insurance for the leasehold estates; and (iv) reimburse the ground lessors for legal fees and
expenses incurred in connection with modifications of the ground leases and for other fees and
expenses related to the ground leases. As noted, ground lessees have abandoned their intended
development project.

The receivership estate’s indirect interests in the defaulted ground leases are, in turn,
encumbered by the largest creditor of the receivership estate, the leasehold mortgagee,
which asserts a first lien and mortgage against the ground lease estates in the amount of $19.9
million. While Movants intended to seek stay relief shortly after learning of the Court’s entry of
the Stay Order, they refrained because the leasehold mortgagee had been making the rent
payments due under the ground leases since August 2023 (although not paying all financial
obligations), as advances under its leasehold mortgage to protect its subordinate position, and the
Receiver requested Movants to provide her with a reasonable opportunity to find a buyer to
purchase the leasehold estates.

However, Miami-Dade County sold tax certificates for the unpaid 2023 ad valorem
taxes,> and shortly before the Receiver’s sale motion was docketed, the leasehold mortgagee
informed Movants it would no longer make the monthly ground lease payments that it had been
making, absent an order from this Court.> The loss of monthly rental income puts one of the
Movants at risk of defaulting under the first mortgage loan that encumbers its property, and the
issuance of tax certificates for both properties results in the imposition of new liens senior to
Movants’ fee interests.* These increasingly egregious and continuing defaults also occur against
the backdrop of a litany of additional continuing defaults, including an uncured unsafe structure
violation from the City of Miami, setting forth life safety issues at the properties, which could

itself lead to condemnation and further monetary encumbrances senior to Movants’ fee interests.

2 See Affidavit of K. Taylor White (“White Affidavit”) appended hereto as Exhibit A at Y 20-
21.
3 White Affidavit at 4 18.
4 Id. at 9 18, 22, 35. As has been the case since October 2022, one building remains in a
dilapidated and unsafe condition, likely subject to a demolition order, and other continuing
defaults exist under the ground leases. Id. at 9 13-16, 36.

2
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Now, the Receiver has chosen to include the defaulted leasehold estates on Movants’
properties in a complex assemblage of properties® that are to be sold, the proceeds of which will
benefit the leasehold mortgagee (and, perhaps, the defrauded investors) and be used for payment
of administrative expenses. In her Motion, the Receiver requests permission to “tie-up” Movants’
properties for at least several months or, at most, an undetermined period of time (that can be up
to a year if not more) contemplated to extend well into 2025 without a nonrefundable deposit or
any other commitment by the purchaser.® Significantly, the Motion does not provide for payment
of rent’ and the delinquent property taxes during the sale period, even though the Receiver
knows the facts have changed substantially since Movants’ counsel first conferred over eight
months ago.

Notwithstanding these prejudicial circumstances putting Movants’ properties at risk—
which are known to the Receiver and the non-party leasehold mortgagee—the Motion, to which
the leasehold mortgagee does not object,® does not provide any interim measures to protect
Movants during the lengthy sale period described in the Motion, while the Court’s injunction
continues to prevent Movants from terminating the non-performing ground leases.

It is obvious Movants are left “holding the bag” with the Receiver, leasehold mortgagee,
and buyer expecting Movants to fund, in part, the Receiver’s prospect for potentially selling the
defaulted leasehold interests and the unrelated properties that are part of the Receiver’s
assemblage. The inequity of this circumstance is the antithesis of the equitable nature of these
proceedings. Movants, as lessors and non-parties, should not be left to “twist in the wind” while

the Receiver and buyer attempt to consummate their transaction, and the leasehold mortgagee

> See Motion at 6, § 12 (acknowledging the Commodore Properties are a complex assemblage of
interests with many complications and challenges).
® As an aside, Movants note the purchaser is an entity purportedly controlled by an individual not
known to have the development experience that an objective observer would expect to be
necessary for the scale of the undertaking contemplated by the “purchase agreement.”
7 The current monthly rent is $19,900.87 for one ground lease and $10,626.69 for the other
ground lease. White Affidavit at 9 17.
8 See Motion at 7, 49 13 and 24 (Certification of Conference with Counsel).

3
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refrains from making additional protective advance rent payments taking refuge behind the
Court’s injunction, which prohibits Movants from enforcing their rights.

As such, Movants are denied all beneficial use and enjoyment of their properties without
compensation, and are at risk of losing them as an innocent third party barred by the Stay Order.
Consequently, Movants object to the Receiver’s prospective sale and seek relief from the Court’s
injunction to exercise their right to terminate the underlying ground leases based upon the
pending financial and non-financial defaults.

Movants are not creditors of this proceeding. It is manifestly unjust that the leasehold
mortgagee, a substantial creditor in this case and a party standing to benefit the most from a sale
of the ground leases, seeks to benefit from the Court’s injunction and shift the entire risk of loss,
delay, and cost to non-creditors under the circumstances presented. Thus, Movants seek the
Court’s consent to /imited relief from the Stay Order to avoid further impairment of their rights.’
Alternatively, Movants request the Court ensure they are protected pendente lite ordering the
Receiver, or the leasehold mortgagee, to pay the past due rent, and all future rent as it comes due
until the sale is consummated, or the Receiver assumes or rejects the ground leases, and ordering

the Receiver or leasehold mortgagee to pay the delinquent property taxes.
II. FACTUAL BACKGROUND

To illustrate the ownership, leasehold, and related mortgagee interests by, between,
and among them, and for the Court’s ease of reference, Movants provide the following
illustration of these relationships as they pertain to the Commodore Properties (as defined

below):

% Under these circumstances, Movants’ need to intervene to seek stay relief is of no surprise to
the Receiver and Buyer. See Motion at 17, § 21 (h) (“Buyer also understand that third parties
may seek to intervene in the SEC Litigation to obtain stay relief related to the Commodore
Properties, such as lifting the stay to foreclose their interest or terminating a ground lease.”) and
their agreement acknowledges that if the buyer makes payments due under the Ground Leases,
the payments will be credited against the purchase price. See id., Exhibit 3 at § 11.

4
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33513’8 3120
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COMMODORE PLAZA

= MOVANT, URBIN COMMODORE SPE, LLC, 3138 = MOVANT, URBIN COMMODORE RESTAURANT SPE,
GROUND LESSEE LLC, 3120 GROUND LESSEE

= URBIN COMMODORE SPE, LLC - 3138 GROUND = URBIN COMMODQORE RESTAURANT SPE, LLC— 3120
LESSEE GROUND LESSEE

= UMB BANK, N.A. - FEE MORTGAGEE = HALPERN LEASEHOLD MORTGAGEE

= HALPERMN LEASEHOLD MORTGAGEE =  SEPTEMEBER RENT DEFAULT

= SUBJECT TO UNSAFE STRUCTURES ORDER = NONPAYMENT OF PROPERTY TAXES $33,460.62)

= SEPTEMBER RENT DEFAULT =  TAX CERTIFICATE ISSUED

= NONPAYMENT OF PROPERTY TAXES ($124,524.54)
=  TAX CERTIFICATE ISSUED

A. The 3138 Property
On September 28, 2018, TB 3138 entered in a 99-year ground lease (the “3138 Ground

Lease”) with URBIN Commodore SPE, LLC (“3138 Ground Lessee”)! for the property having

the address of 3138 Commodore Plaza (“3138 Property”).!! The following year, TB 3138
obtained an approximate $4.2 million loan and encumbered its fee interest with a first priority
mortgage to secure the indebtedness (“3138 Loan™).'>? TB 3138 relies upon the rent from the
3138 Lease to make payments due under the 3138 Loan.'?

When TB 3138 entered into the 3138 Ground Lease, a three-story, thirty-year old
vacant building was situated on the property.!* The 3138 Ground Lessee intended to
redevelop the property and the adjacent 3120 Property into a mixed-use commercial project.'

On October 3, 2022, a fire broke out in the empty building on the 3138 Property,

10 See White Affidavit at § 6, n.2 and Exhibit 1 (Memorandum of Ground Lease — 3138). The
3138 Ground Lessee financed its acquisition of the leasehold estate with a $6 million loan from a
private lender and encumbered its leasehold estate with a mortgage to secure the indebtedness
(“3138 Ground Lease Loan”). Id. at 9 7.

" 1d atq4.

21d atq7.

BId atq7.

Y 1d at9q 4.

5 1d. at 9 10.
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tl6 7

severely damaging it.'® The cause of the fire is unknown.!

Thereafter, the City of Miami (“City”) issued citations to the 3138 Ground Lessee for
building code violations, as a result of the fire damage.'® The City’s Unsafe Structures Panel
entered an Order dated July 28, 2023 (“USP Order”), requiring the 3138 Ground Lessee to cure
the code violations and remediate the three-story building within specified period of time—the
failure of which would subject the three-story structure to demolition."’

The 3138 Ground Lessee failed to remediate the building as ordered.?® Consequently,
TB 3138 sent formal notice demanding the 3138 Ground Lessee remedy the code violations per

the USP Order, the failure of which would constitute an “Event of Default” under the

3138 Ground Lease.?! Thereafter, TB 3138 sent a default notice (“December 2023 Default

Notice”), notifying the 3138 Ground Lessee its failure to cure the code violations and other

breaches constituted “Events of Default.””??

B. The 3120 Property
Separate and apart from the 3138 Property, on June 28, 2019, TB 3120, an affiliate of

TB 3138, entered in a 99-year ground lease (the “3120 Ground Lease™) with 3120 Lessee,

an affiliate of the 3138 Ground Lessee,” for the property having the address of
3120 Commodore Plaza (“3120 Property”).>* The 3120 Property is smaller than the adjacent
3138 Property®® and has a one-story vacant building situated on it that is approximately 4,500

square feet.?®

16 Id. at 9 13.

7 1d.

8 1d. at 9 14.

1 Id. at § 15 and Exhibit 5 thereto.

20 1d. at 99 16, 20 and Exhibit 6 thereto.

21 1d at 9 16

22 Id. at 9 19 and Exhibit 7 thereto.

2 Id. at 99 10-11 (Memorandum of Ground Lease — 3120). The 3138 Ground Lessee and
3120 Ground Lessee are sometimes referred to collectively as the “Ground Lessees.”
The 3138 Property and 3120 Property are sometimes referred to collectively as the
“Commodore Properties.”

2 1d atq 8.

B 1d at 95, 9.

26 Id. at 9 9.
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When TB 3120 entered into the 3120 Ground Lease, the 3120 Lessee obtained a future
advance from the private lender who had funded the 3138 Ground Lease Loan, increasing the
principal indebtedness from $6 million to $9,345,000.2” To secure the additional indebtedness, as
discussed in greater detail in Section II(C), infra, the Ground Lessees requested Movants to
consent to the 3138 Ground Lease Loan being modified and the leasehold mortgage “spread” to
the new leasehold estate on the 3120 Property, thereby encumbering both the leasehold estates
on the Commodore Properties.?®

Thereafter, the private lender who held the leasehold mortgage, as spread to
both leasehold estates, assigned its leasehold mortgage to The Halpern Family Trust and

The Martin 1. Halpern Revocable Trust (collectively, the “Halpern Leasehold Mortgagee”).’

The following year, the Halpern Leasehold Mortgagee advanced additional funds to the Ground

Lessees, increasing the leasehold mortgage debt on the leasehold estates to $14.5 million.*°

C. The Halpern Leasehold Mortgagee Ceased Making Protective Advance Rent
Payments

In 2018 and 2019, Movants and the original leasehold mortgagee entered into agreements
with Movants that provide the Halpern Leasehold Mortgagee (as assignee and holder of the
leasehold mortgagees) with the right, upon Movants’ termination of the Ground Leases, to cure
all defaults and become liable under the Ground Leases or enter into replacement ground
leases.’! In August 2023, knowing the Ground Lessees did not have sufficient funds to pay rent,
the Halpern Leasehold Mortgagee began exercising its contractual right to pay rent by making
protective advances under its leasehold mortgage.’? According to the Receiver, the Halpern

Leasehold Mortgagee advanced $582,079.62 in protective advance rent payments.*’

2T1d. at g 11

8 Jd atq 11 andn. 8.

2 Id. at 9 12.

301d.

3'1d at§ 11 and n. 9.

321d. at 4 17.

33 See Motion at 19, 9 23. These protective advances and accruing interest necessarily increase
the receivership estate’s financial obligations with respect to the Ground Leases if the Receiver

were to subsequently assume the Ground Leases.
7
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In a surprising change of course, the Halpern Leasehold Mortgagee did not make the
September rent payments. When Movants inquired when they could expect to receive the
September rent, counsel for the Halpern Leasehold Mortgagee informed Movants that no more
protective advance rent payments would be made “by the lender [Halpern Leasehold Mortgagee]
until such time as the lender obtains relief from the federal court’s stay.”*

Without rental income, the TB 3138 does not have a revenue stream from which it can
make the monthly payments due on its first mortgage loan, subjecting it to a potential
foreclosure.® Notably, the Halpern Leasehold Mortgagee recognizes the Stay Order prevents
Movants from terminating the Ground Leases and providing the Halpern Lease Mortgagee with
its opportunity to protect its position from forfeiture by curing the defaults*® and becoming liable
under the Ground Leases or entering into replacement ground leases. It appears the
Halpern Leasehold Mortgagee is hiding behind the Court’s injunction in the Court’s Stay Order,

causing Movants to bear the burden of the rent defaults during the sale process and the

considerable risk of loss attendant to that burden.
D. The Ground Lessees’ Defaults

Suffice it to say, the Ground Lessors are in default under the Ground Leases.
Currently and collectively, the defaults are (i) failure to pay September and October rent;
(i1) failure to pay the 2023 ad valorem taxes ($124,524.54 and $33,40.62, respectively) resulting
in issuance of tax certificates: (i) the 3138 Ground Lessee’s failure to cure the applicable code

violations in accordance with the City of Miami Unsafe Structure Panel, subjecting the building

3 See White Affidavit at 4 18. Movants are a bit perplexed by Mr. Hyman’s response.
The Stay Order does not prevent Mr. Hyman’s client from continuing to advance the rent
payments to protect its collateral as it has been doing during the pendency of this case.
The leasehold mortgagee does not need stay relief to continue making the protective advances it
has been making prior to, and after entry of the Stay Order. Perhaps, Mr. Hyman made a
scrivener’s error intending to write that his client would no longer advance the rent payments
until Movants obtained stay relief. Regardless, the Halpern Leasehold Mortgagee should not be
able to take cover behind the Court’s injunction to the detriment of Movants’ superior interests
as the fee owner-ground lessors.
3 1d. at 49 18, 35.
36 See § II(D), infira (identifying the numerous defaults under the Ground Leases).

8
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to potential demolition; (i) Ground Lessees abandoned their intended development project;
(ii1) Ground Lessees’ failure to provide Movants with proof of casualty and liability insurance
for the leasehold estates; and (iv) Ground Lessees’ failure to reimburse Ground Lessors more
than $244,440.87 for legal fees and expenses incurred in connection with modifications of the
Ground Leases (requested by Ground Lessees) and for other fees and expenses related to the
Ground Leases.’’

Because of the Stay Order, Movants have not sent additional notices to the Ground
Lessees, notwithstanding the continuance of defaults noted in the December 2023 Default Notice
and the occurrence of additional, material defaults, including the failure to pay September and
October rent, and county’s issuance of tax certificates.’® All Events of Default and defaults

remain uncured and outstanding.*’
E. Movants’ Initial Conferral with the Receiver and Her Counsel

After learning of the receivership in January, Movants’ counsel sent a letter to the
Receiver and her counsel to inform them of the operative facts necessitating Movants’ need for
the injunction to be lifted or modified.*’ Thereafter, Movants’ counsel and the Receiver and her
counsel spoke on the telephone to discuss the pertinent facts that framed Movants’ need for stay
relief.*!

After undersigned counsel’s initial conferral with the Receiver and counsel, undersigned
counsel prepared a draft Motion for Stay Relief and a provided a copy to the Receiver and her

1.# The Receiver and her counsel understood Movants’ committed belief that, as non-

counse
party owner-ground lessors of two properties, whose ground leases are subject to multiple

defaults, the Court’s injunction impeded their ability to enforce their rights.> The Receiver,

37 White Affidavit at 9 20-21.

% 14 at 9 22.

¥Id.

40 14 at 9 29-30.

41 Id. at 99 30-32 and Exhibit 9 thereto.
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however, requested Movants to refrain from filing their motion to provide her with a reasonable
opportunity to find a buyer to purchase the defaulted leasehold estates.**

After due consideration, Movants acquiesced to the Receiver’s request for several
reasons.* First, and significantly, at that time the Halpern had been making the rent payments
since August 2023 as advances under its leasehold mortgage to protect its precarious subordinate
position.*® Second, Movants understood the Receiver’s fiduciary duty to attempt to recover funds
for the receivership estate, and that she needed a reasonable time to try to find a purchaser.*’
Third, if the Receiver was successful, the purchaser would necessarily assume the
Ground Lessees’ obligations under the Ground Leases and cure the defaults.*3

Since that time earlier this year, Movants have monitored local news publications that
report on receivership activities in the case.*” Movants’ counsel has, from time to time, conferred
with the Receiver and counsel to obtain publicly-available updates about the status of the
Receiver’s efforts to sell the leasehold estates.’® The Receiver and her counsel have been

generous with their time and willingness to accommodate Movants’ desire for these updates.”!
F. The Leasehold Estates Have No Equity

The SEC alleges Defendants “operated a real estate investment scheme in violation of
anti-fraud provisions of the federal securities laws” and “misappropriated at least $6 million” of
the $93 million (or more) raised from investors.’> The SEC’s fraud and securities claims relate to

a web of twenty (20) interrelated companies (i.e., the “Company Defendants™) for the

development of various real estate projects in Miami Beach, Coconut Grove, and Coral Gables.™

“Id.
4 Id. at 9 33.
4 1d.
1d.
B Id.
Y Id. at 9§ 34.
0 7d.
S Id.
32 See Plaintiff’s Expedited Motion for Appointment of Receiver, Asset Freeze, and Other Relief
against the Company Defendants and Memorandum of Law, dated January 5, 2024, at 2, 4
[ECF 16].
53 Id. at 4-5; see also Compl. [ECF 1] at 9 1-12.
10
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Because of the Company Defendants’ alleged misappropriation of funds, the real estate projects
“have stalled, been abandoned or are the subject of litigation.”>*

The receivership estate has limited funds and other illiquid assets. Objectively,
the receivership does not have sufficient funds and other assets to cure the numerous defaults
under the Ground Leases and, therefore, is not in a position to assume the Ground Leases.
The current amount of the annualized rent under the Ground Leases is $366,330.72% and the
current unpaid ground rent is $60,475.48, plus accruing default interest.’® Additionally,
Ground Lessees owe Movants more than $244,440.87 for legal fees and expenses associated
with modifications to the Ground Leases, which Ground Lessees requested be made, as well as
the continuing defaults under the Ground Leases.”’” Ground Lessees also owe approximately
$157,985.16, plus accruing interest, of delinquent property taxes.*®

The principal amount of the debt encumbering the leasehold estates is more than
$14 million (and substantially higher due to protective advances and accruing default interest.>’
The residual value of the leasehold estates is estimated to be $8,223,320.%° And, significantly,

the estimated cost to redevelop the leasehold estates into a viable, stabilized project is more than

$46 million.°®!

G. Changed Circumstances Necessitate Movants’ Objection to the Motion and
Their Need for Relief from the Stay Order

Circumstances have changed from when Movants initially conferred with the Receiver
earlier this year. These changed circumstances now put Movants at risk of losing ownership of

the Commodore Properties.> As noted, the Halpern Leasehold Mortgagee recently ceased

% Compl. [ECF 1] at 5,  10.

55 See 3138 Ground Lease at § 1.1(b)(i) and (ii) (White Affidavit at n.2) and 3120 Ground Lease
at § 1.1(b)(1) and (ii) (White Affidavit at n.6). The rent increases three percent (3%) per year.
See White Affidavit atq 17.

3¢ White Affidavit at 9 24.

ST1d. at 9 20-21.

8 1d.

9 Id. at 99 12, 17 and 25.

%0 Id. at § 23 and Exhibit 8 thereto.

g

62 I1d. at 9 35.
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making protective advance rent payments, causing TB 3138 to be at severe risk of defaulting
under the first mortgage loan that encumbers the 3138 Property.®> And Miami-Dade County has
issued tax certificates for the delinquent 2023 taxes—resulting in the imposition of a new lien
senior to even Movants’ interests and putting Movants’ interests in extreme jeopardy.®*

It has been almost nine months since the Court entered its Stay Order,®> preventing
Movants from exercising their right to terminate the Ground Leases and provide the
Halpern Leasehold Mortgagee with its right to cure the defaults and become liable under the
Ground Leases, enter into new ground leases, or forfeit its leasehold mortgage investment.
Now, because of the proposed sale, the Receiver seeks Court approval to further burden Movants
for several more months, or even a year (if not more), for the potential sale process to unfold—
without providing for payment of rent to Movants and payment of the tax certificates and based
upon a purchaser without credibility and a purchase agreement without any nonrefundable
deposit or commitment from that purchaser.

The Motion seeks to cause Movants to finance, in part, the administrative cost of
Receiver’s proposed sale. Under the facts alleged in the SEC’s Complaint and as set forth herein,
it is apparent the Ground Leases, if assumed, would constitute a substantial financial burden to
the receivership estate and are of little economic benefit to it. Movants will suffer additional
prejudice if they are not permitted to enforce their rights until a sale is consummated and, if it is
not, until the Receiver assumes or rejects the Ground Leases. For these reasons, Movants object
to the Motion and request the Court’s consent to the /imited relief from the Stay Order to avoid

further impairment of Movants’ rights.

III. ARGUMENT®
A. Movants’ Right to Limited Intervention Solely for the Relief Sought

8 1d.
%4 Id. at 9 20-21, 35.
85 An order ruling on this motion is immediately appealable. 28 U.S.C.A. § 1292(a)(1).
% Movants remove all notations of emphasis added, emphasis omitted, emphasis in original,
citation omitted, or internal quotation marks omitted when citing to legal authorities unless
otherwise indicated

12
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Intervention must be supported by a direct, substantial, legally protectable interest in the
proceeding—a movant must be at least a “real part[y] in interest in the transaction which is the
subject of the proceeding.” Chiles v. Thornburgh, 865 F.2d 1197, 1213-14 (11th Cir. 1989); see,
e.g., Chen v. Walsh, 2018 WL 11348600, at *1-3 (S.D. Fla. Dec. 21, 2018) (granting motion to
intervene and appoint receiver where proposed intervene would suffer prejudice if intervention
not granted). That is, “an intervenor’s interest must be a particularized interest rather than a
general grievance.” Chiles, 865 F.2d at 1212.

The movant’s interest “need not, however, be of a legal nature identical to that of the
claims asserted in the main action.” Chiles, 865 F.2d at 1214. A court’s “inquiry on this issue is a
flexible one, which focuses on the particular facts and circumstances surrounding each motion
for intervention.” Chiles, 865 F.2d at 1214. “Under circuit precedent, ‘[a]ll that is required under
Rule 24(a)(2) is that the would-be intervener be practically disadvantaged by his exclusion from
the proceedings.”” Salvors, Inc. v. Unidentified Wrecked & Abandoned Vessel, 861 F.3d 1278,
1295 (11th Cir. 2017).

Intervention is not only limited to “those seeking to intervene as a full-fledged party”—
“courts are able to permit intervention to address discrete issues within a case.” Abreu v. Pfizer,
Inc., 21-62122-CIV, 2022 WL 2341427, at *5 (S.D. Fla. Feb. 3, 2022), report and
recommendation adopted (Mar. 22, 2022) (citing Boca Raton Cmty. Hosp., Inc. v. Tenet
Healthcare Corp., 271 F.R.D. 530, 535 (S.D. Fla. 2010) (granting intervention for the limited
purpose of modifying a protective order)); see also Beckman Indus., Inc. v. Int’l Ins. Co.,
966 F.2d 470, 472—73 (9th Cir. 1992) (rejecting the argument that an intervenor must have a

claim relating to the merits of the action).®’

7 Even if Movants did not satisfy the elements in Rule 24(a) for intervention as a matter of right,
their requested intervention—for a limited purpose—should nonetheless be granted because they
satisfy the requirements for permissive intervention under Rule 24(b) of the Federal Rules of
Civil Procedure, which “gives the district court discretion to permit intervention ‘when an
applicant’s claim or defense and the main action have a question of law or fact in common . . . .
In exercising its discretion the court shall consider whether the intervention will unduly delay or
prejudice the adjudication of the rights of the original parties.”” Boca Raton Cmty. Hosp., Inc.,
271 F.R.D. at 534 (quoting ManaSota-88, Inc. v. Tidwell, 896 F.2d 1318, 1323 (11th Cir. 1990)).
13
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Movants have substantial, protectable property, contract, and economic interests—all of
which are being impaired by the Stay Order without compensation for the primary benefit of the

Halpern Leasehold Mortgagee and, secondarily, for the receivership estate.
B. Relief from the Stay Order

Movants seek relief from the Stay Order to pursue their rights under the Ground Leases,
and to provide the Halpern Leasehold Mortgagee with its bargained-for cure right.%® Principles of
due process dictate that Movants be heard and granted the relief requested.

Here, Movants’ property rights are impeded and infringed; they have essentially lost all
of the “sticks in their bundle of rights.”® Movants are not named defendants, nor are the Ground
Lessees. They are indirectly subject to the broad injunction set forth in the Stay Order.

As a threshold matter, Movants—as non-parties subject to the Court’s injunction—are
entitled to petition for relief to exercise their rights under the defaulted Ground Leases. See U.S.
v. Acorn Tech, Fund, L.P., 429 F.3d 438,443 (3d Cir. 2005) (discussing the imposition of a stay
of a non-party in a receivership but recognizing that ““ . . . an appropriate escape valve, which
allows potential litigants to petition the court for permission to sue, is necessary so that litigants
are not denied a day in court during a lengthy stay.”). A three-factor balancing test controls
whether to lift a litigation stay in a receivership: 1) whether refusing to lift the stay genuinely
preserves the status quo or whether the moving party will suffer substantial injury if not
permitted to proceed; 2) the time in the course of the receivership at which the motion for relief
from the stay is made; and 3) the merit of the moving party’s underlying claim. SEC v. BKCoin
Mgmt., LLC, 2024 WL 2990580, at *13-14 (S.D. Fla. Mar. 26, 2024) (citing SEC v. Wencke, 742
F.2d 1230, 1231 (9th Cir. 1984)); see also SEC v. Complete Bus. Sols. Grp., Inc., 2022 WL
20703936, at *1 (S.D. Fla. Mar. 3, 2022) (applying three factor Wencke test). When conducting

the Wencke analysis, “the Court must consider the effects of such a suit on receivership assets.”

% The Halpern Leasehold Mortgagee bargained-for contractual right recognizes that it would
bear the risk of the Ground Lessees’ defaults under the Ground Leases and the potential
termination of them. See § I1I(C) and n. 31, supra.
89 «“Property” is a “bundle of rights” which includes “the right to possess and use, the right to
exclude, and the right to transfer.” Property, BLACK’S LAW DICTIONARY (12th ed. 2024).

14
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Complete Bus. Sols. Grp., Inc., 2022 WL 20703936 at *1. “The movant bears the burden of
proving that the balance of the factors weighs in favor of lifting the stay.” BKCoin Mgmt., LLC,
2024 WL 1931524 at *14 (quoting U.S. v. JHW Greentree Cap., L.P., 2014 WL 2608516, at *4
(D. Conn. June 11, 2014)).

The first element “is essentially a balancing of the movant’s interest with the interests of
the receivership.” BKCoin Mgmt., LLC, 2024 WL 1931524 at *14 (citing SEC v. Stanford Int'l
Bank Ltd., 465 F. App'x 316, 321 (5th Cir. 2012)). Here, Receiver’s interests in the Ground
Leases are relatively minimal in light of the financial burden to the estate as compared to
Movants’ fee and lease interests. Ground Lessees’ failure to pay rent, and the Halpern Leasehold
Mortgagee’s subsequent protective advances over the past year, have increased the indebtedness
owed under the leasehold mortgage, creating an ever-increasing financial burden for the
Receiver to cure. The failure to pay the 2023 property taxes and reimburse Movants for their
substantial costs in connection with Ground Lessees’ litany of defaults, all of which are accruing
default interest, also add substantially to this ever-increasing financial burden.”’” And no action
has been taken to remediate the 3138 Property—it remains a dilapidated unsafe structure subject
to inevitable demolition. Consequently, the receivership estate is at risk of potential claims for
any harm or injury sustained by the public, and the building’s dilapidated condition and inherent
safety risk impacts the current value of the defaulted leasehold interests to the receivership estate
and infringes upon Movants’ rights.

The second Wencke element considers the extent of the time that a receiver has had
control over an asset and the impact on an adversely affected person. “Generally, courts are
reluctant to lift litigation stays early in a receivership where lifting a stay would disrupt the
receiver’s duty to organize and understand its assets.” See BKCoin Mgmt., LLC, 2024 WL
1931524 at *16 (quoting JHW Greentree Cap., L.P.,2014 WL 2608516, at *7). Courts often find

that lifting stays “is more palatable later in the receivership’s lifetime, after the receiver has had

70" As a result, there is no equity in the leasehold interests. See § II(F), supra and § III(C)(ii),
infra.
15

#13115281



Case 1:23-cv-24903-JB Document 245 Entered on FLSD Docket 10/07/2024 Page 20 of 25

sufficient time to conduct its duties.” BKCoin Mgmt., LLC, 2024 WL 1931524 at *16
(quoting JHW Greentree Cap., L.P., 2014 WL 2608516, at *8).

The Receiver took control of the receivership estate, including the leasehold estates,
almost nine months ago on January 12, 2024. Movants’ counsel advised the Receiver in late
January and, again in February, of Movants’ need for stay relief. Movants refrained from
pursuing stay relief, at the Receiver’s request, consistent with the second Wencke factor, and
because the risk of loss to Movants was mitigated by the Halpern Leasehold Mortgagee’s
payment of rent.”! Although the Receiver has only recently identified a potential buyer to
purchase the defaulted leasehold estates, and other nearby properties in the Receiver’s
assemblage of Coconut Grove properties, the Motion does not provide for payment of rent to
Movants during the extended contract period, or thereafter if the sale does not close. Nor does
the Motion provide for payment of the delinquent property taxes.”? It appears Movants are
expected to stand idly by for an indefinite period of time while being denied their property and
contract rights. The damages accruing to Movants are obvious, substantial, and ongoing.

Finally, as for the final Wencke factor, the “court need only determine whether the party
has colorable claims to assert which justify lifting the receivership stay.” BKCoin Mgmt., LLC,
2024 WL 1931524 at *17 (citing Wencke, 742 F.2 at 1232). This case presents straightforward
claims for breaches of commercial ground leases, the terms of which entitle Movants to
terminate the Ground Leases and pursue all of their rights and remedies. Movants have
meritorious claims for damages against the Ground Lessees. Based on the foregoing, application

of the Wencke balancing test weighs heavily in favor of granting Movants’ request for stay relief.

C. Equitable Principles Support Movants’ Request for Relief from the Stay

(i) The Receiver Is Not Paying Rent nor Has Stated Her Intention to
Accept or Reject the Ground Leases If the Sale Is Not Consummated

Movants are mindful that equitable principles govern receivership proceedings. Like the

"I The buyer’s nominal and fully refundable deposit is inadequate to provide Movants with
collateral sufficient to compensate them for the additional delay.
2 Moreover, the Motion does not state whether the Receiver will assume or reject the Ground
Leases if the highly speculative, complex multi-property sale transaction is not consummated.
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Receiver, Movants understand the Court has “broad powers and wide discretion to determine
relief in an equity receivership.” See Motion at 20 (citing S.E.C. v. Elliott, 953 F.2d 1560, 1566
(11th Cir. 1992)). In analyzing Movants’ need for the limited relief requested, it is obvious
Ground Lessors’ interests in the Commodore Properties are not being protected. The Ground
Lessees abandoned their intended development of the Commodore Properties and are in default
under the Ground Leases (i.e., breaching monetary and nonmonetary obligations).

The law has been long settled that a receiver is entitled to a reasonable time to elect to
assume or reject a contract under her receiver’s control and is obligated to pay rent during the
time in which the property was in the receiver’s control. See Sunflower Oil v. Wilson, 142 U.S.
313, 322 (1892) (“Upon taking possession of the property, he [the receiver] was entitled to a
reasonable time to elect whether he would adopt the contract and make it his own, or whether he
would insist upon the inability of the company to pay, and return the property in good order and
condition: paying, of course, the stipulated rental for so long as he used it.”). A receiver’s

obligation to pay rent is derived from equitable principles:

...it is entirely agreeable to the equitable principles regulating the
relation of such offices to leasehold estates, that, by acts and conduct
not involving an actual occupation of the premises, a receiver may
come under an equitable obligation to a lessor for rents accruing
during the receivership. A court of equity will not suffer an injustice to
be done a lessor by acts which amount to an equitable exclusion of the
lessor from the premises, and an appropriation of them to the supposed
benefit of the trust.

Dayton Hydraulic Co. v. Felsenthall, 116 F. 961, 966 (6th Cir. 1902); see also Mathews v. Butte
Machinery Co., 286 F. 801 (9th Cir. 1923) (determining the receiver was liable for rents during

period of receiver’s constructive possession of the property).”?

73 Congress understood the need to protect lessors in equity proceedings by adopting and
codifying this principle in Section 365(d)(4) of the Bankruptcy Code, which imposes a deadline
for a debtor-tenant to assume or reject an unexpired commercial lease within 120 days from the
commencement of case and pay rent during this interim period. See In re Homeowner’s Outlet
Mall Exch., Inc., 89 B.R. 965, 969 (Bankr. S.D. Fla. 1988) recognizing that the trustee is
required “to perform all the obligations of the debtor under a lease of nonresidential real property
at the time required in the lease. This timely performance requirement will insure the debtor
tenants pay their rent, common area and other charges on time pending the trustee’s assumption
17
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Here, the Receiver, just like a trustee or debtor in bankruptcy, may reject, assume, and
assign leases or executory contracts on court approval, subject to cure of monetary defaults.
However, unlike bankruptcy law, the Receiver is not required to assume or reject within a certain
period of time—all that is required is that the Receiver assume or reject within a “reasonable
time.” In both instances, landlords are enjoined from enforcing their rights under their leases by a
court-ordered stay. As a result, landlords, like Movants, suffer unjust consequences when, as in
this case, the tenant does not timely perform all of its obligations under the lease and delays
rejection of the lease. It is for this reason the common law (i.e., Sunflower Oil, Dayton Hydraulic
Co., and Mathews) and 11 U.S. C. § 365(d)(4) require landlords to be paid rent during the time in
which a receiver or debtor-in-possession decide to assume or reject a lease.”

Almost nine months have passed since the Receiver’s appointment and she obtained
control over the Ground Leases. The Receiver now seeks approval to include Movants’
properties in a complex multi-property sale transaction for an extended period of time without:
(1) paying rent due under the Ground Leases during the sale process; (ii) paying the delinquent
property taxes; (iii) satisfying all other obligations under the Ground Leases; and (iv) stating
whether she will assume or reject the Ground Leases if the sale is not consummated.

Because Movants’ interests are not being protected in accordance with long-standing
federal law, Movants are entitled to relief from the Stay Order so they can enforce their rights

under the Ground Leases.

or rejection of the lease.”). Moreover, although the court may extend the 120-day period of time
by ninety (90) days “for cause,” the court cannot grant an additional extension of time without
prior written consent of the lessor, in each instance. See 11 U.S.C. § 365(d)(4)(B)(ii); see also In
re Scarborough-St. James Corp., 554 B.R. 714, 723 (D. Del. 2016) (recognizing that “Section
365(d)(4) was amended in 2005 for the purpose of limiting courts’ discretion in applying the
120-day time period for assuming or rejecting a lease™) (citing In re Eastman Kodak Co., 495
B.R. 618, 623 (Bankr. S.D. N.Y. 2013) (“‘[The amendment of § 365(d)(4)] is designed to
remove the bankruptcy judge’s discretion to grant extensions of the time for the retail debtor to
decide whether to assume or reject a lease after a maximum possible period of 210 days from the
time of entry of the order of relief.’”)).

% The Eleventh Circuit has concluded that equity receiverships and bankruptcy proceedings are
analogous in nature such that district courts may look to bankruptcy law for guidance on certain
issues. S.E.C. v. Wells Fargo Bank, N.A., 848 F. 3d 1339, 1344 (11th Cir. 2017).

18
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(ii) The Leasehold Estates Have No Equity

The receivership estate has limited funds and other illiquid assets. Objectively,
the receivership does not have sufficient funds and other assets to cure all of the numerous
defaults under the Ground Leases. Because of the obvious lack of equity in the leasehold estates,
the substantial amount of money required to redevelop them, and the receivership estate’s
apparent lack of capital, it appears highly unlikely the Receiver will, if no sale occurs, choose to
exercise her equitable powers to burden the receivership estate with an assumption of the Ground

Leases. See Section II(D), supra.

D. Alternatively, the Court Should Require the Receiver to Pay Rent and Retire
the Tax Certificates Pendente Lite

Alternatively, if the Court were to deny Movants’ request for stay relief at this time,
Movants should not be forced to wait to determine whether a sale can be achieved. The Halpern
Leasehold Mortgagee, whose position is subordinate to Ground Lessors, should not be able to
refuse to advance rent payments to protect its subordinate interest and benefit from Movants’
inability to exercise their rights in light of the injunction.

It is for these reasons that the Court should order the Receiver, or the Halpern Leasehold
Mortgagee, to pay all back rent and all future rent until a sale is consummated, and also retire the
tax certificates, until the buyer cures all defaults, or if the sale does not close, until such time as
the Receiver assumes, or rejects, the Ground Leases. This result is consistent with equitable
principles established long ago in federal receivership proceedings to protect property-owner
lessors like Movants.

Whether as an administrative expense of the receivership estate or under its equitable
powers, the Court should take immediate action to adequately protect Movants to ensure they are
not “left holding the bag.””> They are property owners who surrendered control and possession
of the Commodore Properties pursuant to two 99-year ground leases. They have done nothing

wrong. Their property and contract rights are figuratively and literally tied-up in a government-

7> Typically, in bankruptcy proceedings, fee owners and secured parties are entitled to recover
the costs incurred post-receivership and pre-rejection period as administrative expenses of the
receivership estate. See 11 U.S.C. § 503(b)(1).
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initiated case in which they are not parties and not responsible for any wrongdoing.

Movants can be adequately protected pendente lite with the receivership paying the rents
and delinquent taxes as administrative costs, or the Halpern Leasehold Mortgagee paying these
expenses as, it had been doing, as advances to protect its subordinate leasehold position. The
Halpern Leasehold Mortgagee should not be able to hide behind the Stay Order to avoid making
the protective advance rent payments it had been making. There is no principle of equity that
allows a leasehold mortgagee to protect its vulnerable contract position at the expense of the
property owner-ground lessor.

Accordingly, as a further condition of providing the Receiver with additional time to
move forward with the proposed sale, the Court should order the Receiver or the Halpern
Leasehold Mortgagee to forthwith pay the September and October rent, pay all future rent until a
sale is achieved or the Receiver assumes or rejects the Ground Leases and Movants are granted

stay relief, and they should also be ordered to pay the delinquent ad valorem taxes.
IV.  CONCLUSION

For the reasons stated herein, the Court should grant the sustain Movants’ objection to the
Motion and grant their motion to allow them to enforce their rights under the Ground Leases.

WHEREFORE, Movants TB 3138 Commodore Investments, LLC and TB 3120
Commodore Investments, LLC respectfully request the Court to: (i) grant the Motion;
(i1) enter an Order lifting the stay allowing Movants to exercise their rights to terminate the
Ground Leases and enforce all other rights and remedies afforded to them under the Ground
Leases and applicable law; (ii1) alternatively, enter an Order requiring the Receiver or Halpern
Leasehold Mortgagee to pay September and October rent, pay all future rent until a sale is
achieved or the Receiver assumes or rejects the Ground Leases and Movants are granted stay
relief; (iv) if a sale does not occur, order the Receiver to assume or reject the Ground Leases
within a reasonable time thereafter; (v) order the Receiver or the Halpern Leasehold Mortgagee
to pay the outstanding 2023 ad valorem taxes and cure all other defaults under the Ground

Leases; and (vi) enter all other orders that are necessary and just.
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LOCAL RULE 7.1(a)(3) CERTIFICATION OF PRE-FILING CONFERENCE

Counsel for Movants hereby certify that they have conferred with all parties or non-
parties who may be affected by the relief sought in this Motion in a good faith effort to resolve

the issues raised in the Motion and have been unable to do so.

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on October 7, 2024, I electronically filed the foregoing
document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document
is being served on all counsel of record or pro se parties either via transmission of Notices of
Electronic Filing generated by CM/ECF or in some other authorized manner for those counsel or

parties who are not authorized to receive Notices of Electronic Filing.
Respectfully submitted,

STEARNS WEAVER MILLER WEISSLER
ALHADEFF & SITTERSON, P.A.

By: s/ Mark. D. Solov
DREW M. DILLWORTH, FL Bar 167835
Email: ddillworth@stearnsweaver.com
Secondary: fsanchez@stearnsweaver.com
MARK D. SOLOV, FL Bar 511676
Email: msolov(@stearnsweaver.com
Secondary: mfigueras@stearnsweaver.com
ALEJANDRO D. RODRIGUEZ, FL Bar 124493
Email: arodriguez(@stearnsweaver.com
Secondary: mfigueras@stearnsweaver.com
150 West Flagler Street, Suite 2200
Miami, FL 33130
Telephone: 305-789-3200
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION

CASE NO.: 23-24903-CIV-ALTONAGA
SECURITIES AND
EXCHANGE COMMISSION,

Plaintiff,
V.

RISHI KAPOOR, et al.,

Defendant.
/

AFFIDAVIT OF K. TAYLOR WHITE

BEFORE ME, the undersigned authority, personally appeared K. Taylor White who after
being first duly sworn, deposes and says to the best of his knowledge and belief:

1. My name is K. Taylor White, and I am over the age of eighteen (18) years old.
I am a resident of Miami-Dade County, Florida.

2. I am an Authorized Representative of TB 3138 Commodore Investments, LLC
(“TB 3138”) and TB 3120 Commodore Investments, LLC (“TB 3120) (TB 3138 and TB 3120

may sometimes be referred to collectively as “Ground Lessors” or “Movants’) and authorized to

make this Affidavit on Ground Lessors’ behalf in connection with their Objection and Response
in Opposition to Receiver’s Motion to Approve Sale of Commodore Properties Free and Clear of

Liens, Encumbrances and Interests and TB 3138’s and TB 3120’s Motion for Stay Relief or, in the

Alternative, for Modification of Stay Order (“Motion for Stay Relief”).
3. I make this Affidavit based upon my personal knowledge and examination of

Ground Lessors’ books and records relating to the two ground leases (“Records”). The Records
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were prepared and are maintained in the ordinary course of Ground Lessors’ regularly conducted
business activity, by or from information transmitted by persons with knowledge of the act, events,
or conditions described therein, at or near the time of the event described. It is a regular business
practice of Ground Lessors to prepare, or have counsel prepare, the documents described herein,
and it was and is the usual and customary business practice of Ground Lessors to prepare, or have
counsel prepare at Ground Lessors’ direction, and keep such Records.

4. On September 28, 2018, TB 3138 became the fee simple owner of real property
having an address of 3138 Commodore Plaza located in the Coconut Grove area of the City of
Miami, Florida (“3138 Property”).! When TB 3138 became the fee owner, the property contained
a three-story building that had been constructed in approximately 1986.

5. The building is approximately 32,000 square feet in size and had been vacant for a
number of years.

6. On September 28, 2018, TB 3138 entered into a 99-year ground lease with URBIN

Commodore SPE, LLC (“3138 Ground Lessee”).

7. The 3138 Ground Lessee financed its acquisition of the leasehold estate with a
$6 million loan from a private lender and encumbered its leasehold estate with a mortgage to secure

the indebtedness (“3138 Ground Lease Loan”).> The following year, TB 3138 obtained an

approximate $4.2 million loan from a national bank and encumbered its fee interest with a first

' A true and correct copy of the Special Warranty Deed to TB 3138 is record in Official Records
Book 31162, at Page 4297, of the Public Records of Miami-Dade County, Florida.

2 A true and correct copy of the Memorandum of Ground Lease (the “3138 Ground Lease”) was
recorded in Official Records Book 31162, at Page 4299 of the Public Records of Miami-Dade
County, Florida and is appended hereto as Exhibit 1.

3 The Leasehold Mortgage is recorded in Official Records Book 31165, at Page 474, of the Public
Records of Miami-Dade County, Florida.
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priority mortgage to secure the indebtedness (“3138 Loan”).* TB 3138 relies upon the rent from
the 3138 Ground Lease to make payments due under the 3138 Loan.

8. On June 12, 2019, TB 3120 became the fee simple owner of real property having
an address of 3120 Commodore Plaza located in the Coconut Grove area of the City of Miami,
Florida (“3120 Property”).’

0. The 3120 Property is approximately 4,500 square feet of land and has a one-story
vacant building situated on it.

10. On June 28, 2019, TB 3120 entered in a 99-year ground lease with URBIN

Commodore Restaurant SPE, LLC (“3120 Ground Lessee”).® The Ground Lessees intended to

redevelop the two leasehold estates into a mixed-use commercial property.’

11. When TB 3120, an affiliate of TB 3138, entered into the 3120 Ground Lease,
the 3120 Ground Lessee obtained a future advance from the private lender who funded the
3138 Ground Lease, increasing the principal indebtedness from $6 million to $9,345,000.
To secure the additional indebtedness, it modified the 3138 leasehold mortgage loan and “spread”

it to the new leasehold estate on the 3120 Property, thereby encumbering both the leasehold estates

4 The Mortgage, Security Agreement, Assignment of Leases and Rents and Fixture Filing
Statement is recorded in Official Records Book 31370, at Page 3437, of the Public Records of
Miami-Dade County, Florida.

> A true and correct copy of the Special Warranty Deed to TB 3138 is record in Official Records
Book 31504, at Page 2267, of the Public Records of Miami-Dade County, Florida.

® A true and correct copy of the Memorandum of Ground Lease (the “3120 Ground Lease”) is
recorded in Official Records Book 31510, at Page 489, of the Public Records of Miami-Dade
County, Florida and is appended hereto as Exhibit 2. The 3138 Ground Lessee and 3120 Ground
Lessee are sometimes referred to collectively as the “Ground Lessees.”

7 The 3138 Property and 3120 Property are sometimes referred to collectively as the
“Commodore Properties.”
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on the Commodore Properties.® TB 3138 and TB 3120 consented to the request to “spread” the
existing leasehold mortgage to the 3120 Ground Lessee’s leasehold estate.” TB 3138 and TB 3120
each entered into an agreement with the leasehold mortgagee that provides, upon termination of
the Ground Leases, subject to certain parameters and the time limitations, the leasehold mortgagee
has the right to cure all defaults and becomes liable under the Ground Leases or enters into
replacement ground leases.

12. On May 27, 2022, the private lender who held the leasehold mortgage, as spread to
both leasehold estates, assigned its leasehold mortgage to the Halpern Family Trust and the Martin

I. Halpern Revocable Trust (“Halpern Leasehold Mortgagee™).!” Thereafter, the following year,

on February 14, 2023, the Halpern Leasehold Mortgagee advanced additional funds to the Ground
Lessees, increasing the leasehold mortgage debt on the leasehold estates to $14.5 million.!!

13.  Atapproximately 3 a.m. on October 3, 2022, a fire broke out in the empty building
on the 3138 Property, severely damaging it. The cause of the fire is unknown.

14.  In 2022, the City of Miami (“City”) issued citations to the 3138 Ground Lessee for

building code violations, as a result of fire damage, with respect to the three-story building.

8 The Mortgage and Loan Document Modification and Spreader Agreement entered into between
the 3120 Lessee and its private lender is recorded in Official Records Book, 31510, at Page 494,
of the Public Records of Miami-Dade County, Florida.

% A true and correct copy of the Agreement between Fee Owner [TB 3138] and Leasehold
Mortgagee Regarding Ground Lease is recorded in Official Book Records Book 31163,
at Page 511, of the Public Records of Miami-Dade County, Florida, appended hereto as Exhibit 3,
and a true and correct copy of the Agreement between Fee Owner [TB 3120] and Leasehold
Mortgagee Regarding Ground Lease is recorded in Official Book Records Book 31510,
at Page 513, of the Public Records of Miami-Dade County, Florida, a copy of which is appended
here to as Exhibit 4.

10 The Assignment of Mortgage is recorded in Official Records Book 33216, at Page 1235, of the
Public Records of Miami-Dade County, Florida.

' The Notice of Future Advance and Mortgage Modification Agreement is recorded in Official
Records Book 33587, at Page 4505, of the Public Records of Miami-Dade County, Florida.

4
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15. Thereafter, the Unsafe Structures Panel for the City of Miami (“Unsafe Structure

Panel”), after providing notice to the 3138 Ground Lessee, conducted a hearing on June 27, 2023
and entered an Order dated July 28, 2023 (“USP Order”), requiring the 3138 Ground Lessee to
remediate the three-story building by submitting building plans to the City within sixty (60) days
and obtaining building permits within one hundred fifty (150) days from the July 28, 2023
hearing—the failure of which would subject the three-story structure to demolition.'?

16. TB 3138 sent formal written notice to the 3138 Ground Lessee on August 3, 2023

(“August 2023 Notice”), demanding it remedy the specific code violations as set forth in the

USP Order."* The August 2023 Notice made clear that the 3138 Ground Lessee’s failure to timely
cure the defaults would constitute an “Event of Default” under the 3138 Ground Lease that would
entitle TB 3138 to enforce its rights and remedies.

17.  Beginning in August 2023, the Halpern Leasehold Mortgagee began making
protective advances under the Leasehold Mortgage to pay for the monthly rents due under the
Ground Leases. These protective advances increase the debt due under the Leasehold Mortgage.
The monthly rent for the 3120 Ground Lease increased three percent on July 1, 2024 and for the
3138 Ground Lease on October 1, 2024. The current monthly rent is $19,900.87 under the

3138 Ground Lease and $10.626.69 under the 3120 Ground Lease.

18.  However, as of September 1, 2024, counsel for the Halpern Leasehold Mortgagee
informed Ground Lessors via email that the Halpern Leasehold Mortgagee was no longer going to

make the protective advance rent payments “until such time as the lender obtains relief from the

12°A true and correct copy of the Order of the Unsafe Structures Panel is appended hereto as
Exhibit 5 and was recorded in Official Records Book 33832, at Page 4557, of the Public Records
of Miami-Dade County, Florida.

13 A true and correct copy of the August 8, 2023 Notice is appended hereto as Exhibit 6.
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federal court’s stay.” Because TB 3138 relies on the rent from the 3138 Ground Lease to make its
loan payment on its first mortgage loan, TB 3138 may default under the first priority mortgage
loan that encumbers its fee simple interest in the 3138 Property, unless it can identify other funds
to make the loan payments.

19. On December 14, 2023, TB 3138 sent a default notice (“December 2023 Default

Notice”) to the 3138 Ground Lessee.!* The December 2023 Default Notice notified the
3138 Lessee that its failure to cure the numerous defaults under the 3138 Ground Lease, as noticed
in the August 2023 Notice, constituted “Events of Default.”

20. The defaults under the 3138 Ground Lease have expanded since the December 2023
Default Notice and currently include, inter alia, the 3138 Ground Lessee’s failure to: (i) pay the
September rent and October rent; (ii) pay the 2023 property taxes (approximately $124,524.54)
for which a tax certificate has been issued; (iii) maintain the premises free and clear of liens;
(iv) cure the code violations and pay all accruing fines; (v) demolish the unsafe building to
eliminate the danger to the community (in light of the 3138 Ground Lessee’s failure to take action
to remediate the unsafe structure as ordered); (vi) reimburse TB 3138 its portion of the $244,440.87
(as of August 31, 2024) (plus accruing interest) Movants incurred for legal and related expenses;'?

and (vii) provide proof of insurance. Based on the Halpern Leasehold Mortgagee’s recent decision

14" A true and correct copy of the December 14, 2023 Default Notice is appended hereto as
Exhibit 7.

15 Ground Lessors’ legal fees and expenses related to the negotiation and preparation of
modifications to the Ground Leases that the Ground Lessees requested be made, for obtaining the
necessary consents from the fee mortgagee of the 3138 Loan, for addressing various defaults under
the Ground Leases, and for matters relating to the unsafe structure, as well as for seeking to protect
their interests in light of the continuing defaults under the Ground Leases. The amount is
$244,440.87 (plus interest) as of August 31, 2024, plus the additional fees and costs that Ground
Lessors have incurred and will continue to incur thereafter.

#12498882
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to no longer advance the monthly rent payments, additional rent defaults will occur in November
and in every month thereafter.

21. The 3120 Lessee, among other defaults, has failed to pay: (i) the September rent
and October rent; (ii) the 2023 ad valorem taxes (33,460.62) for which a tax certificate has been
issued; and (iii) its portion of the $244,440.87 (as of August 31, 2024) (plus accruing interest and
additional fees and costs) that TB 3120 incurred for legal and related expenses.!® All defaults
remain uncured.!” Based on the Halpern Leasehold Mortgagee’s recent decision to no longer
advance the monthly rent payments, additional rent defaults will occur in November and in every
month thereafter.

22. All Events of Default under the 3138 Ground Lease remain uncured, and all
defaults under the 3120 Ground Lease remain uncured and outstanding. The Court’s injunctions
prevents Ground Lessors from exercising their rights arising from Ground Lessees’ numerous
defaults. The Ground Lessors’ interests in their properties and the corresponding leasehold
premises are not being protected and are impaired and at risk. The cessation of rent payments and
the impositions of a new tax-related lien senior to Movants’ fee interests puts Movants’ property
and contract rights in extreme jeopardy.

23. Ground Lessors obtained a Broker Opinion of Value (“BOV”) for the two leasehold
premises.'® The BOV concludes that the residual value of the two leasehold interests for the
Commodore Properties is $8,223,320. The opinion of value is predicated on a development budget

of $46,182,802 (excluding land) and achieving a stabilized market value of $54,406,122.

16 The amount is $244,440.87 (plus accrued interest) as of August 31, 2024.

17 Because of the Stay Order, the 3120 Ground Lessor has been precluded from providing formal
notice of these defaults to the 3120 Ground Lessee.

'8 A true and correct copy of the Broker Opinion of Value is appended hereto as Exhibit 8.
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24, The current unpaid ground rent is $60,475.48 plus accruing default interest.

25.  Based upon the stated original principal amount of $14.5 million that is due under
the Leasehold Mortgage as of February 14, 2023,' the substantial additional indebtedness under
the Leasehold Mortgage due to substantial protective advances and accruing default interest,
the Ground Lessees’ reimbursement debt of $244,440.87 (plus accruing interest) owed to
Ground Lessors for expenses incurred in connections with their defaults and requested
modifications of the Ground Leases, and the current outstanding ad valorem taxes due (in the
amounts of $124,524.54 and $33,460.62), it is evident that the leasehold estates created by the
Ground Leases have no equity.

26. The Stay Order materially and adversely affects Ground Lessors’ property rights,
contract rights, and related economic interests with respect to the 3138 Property and 3120 Property.

217. Ground Lessors have substantial, protectable property, contract and economic
interests that the Stay Order affects—they own real properties that are subject to leasehold estates,
which are in default. The Ground Lessees’ planned mixed-use project is abandoned altogether,
leaving an unsafe three-story building that is a danger to the community.

28. The Halpern Leasehold Mortgagee’s decision to cease making protective advance
rent payments and the issuance of ad valorem property tax certificates puts Movants’ interests in
extreme jeopardy.

29. Ground Lessors were not served with process or otherwise provided formal notice
of the Security & Exchange Commission’s (“SEC”) commencement of this case. They learned of

the SEC’s commencement of this action through local news and media reports. The Halpern

19 That number appears to have increased to $19.9 million.

8
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Leasehold Mortgagee’s counsel provided Movants with a copy of the Stay Order two days after
the Court entered it.

30. Upon receipt and review of the Court’s Order Granting Plaintiff Securities and
Exchange Commission’s Expedited Motion for Appointment of Receiver, Asset Freeze, and
Other Relief against the Company Defendants Order [DE 28] (“Stay Order”), Ground Lessors
directed their counsel at the Stearns Weaver Miller law firm to send a letter to Receiver Bernice
Lee and her counsel to explain their contractual relationships with the Ground Lessees regarding
the Commodore Properties, the defaulted nature of the Ground Leases, and their need to enforce
their rights. Counsel informed the Receiver they were aware of the Stay Order and did not want to
violate the Stay Order’s injunction provisions that prohibit third parties from commencing
enforcement actions against property owned or controlled, whether directly or indirectly,
by a defendant and that the injunction was preventing Ground Lessors from exercising their rights
to terminate the Ground Leases.?’ Receiver’s counsel acknowledged receipt of the correspondence
sent on Ground Lessors’ behalf.

31. Ground Lessors’ counsel subsequently spoke with Receiver’s counsel in late
January and February, provided the Receiver with copies of the Ground Leases, and also provided
Receiver and her counsel with a copy of Ground Lessors’ draft motion to intervene—the purpose
of which was to facilitate the Receiver’s understanding of the pertinent facts that pertain to:
(1) Ground Lessees’ substantial financial obligations under the Ground Leases; (ii) the current and
future financial burden the leasehold estates impose on the receivership estate if the Receiver were
to assume the Ground Leases; and (iii) the reasons why Ground Lessors need to act to have the

injunction lifted.

20 See Stearns Weaver Letter to Receiver appended hereto Exhibit 9.
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32. At that time when Ground Lessors’ counsel spoke with the Receiver and her
counsel about Movants’ intention to file their motion seeking stay relief, the Receiver requested
Movants to refrain from filing the motion to provide her with sufficient opportunity to find a buyer
to purchase the defaulted leasehold estates. The Receiver explained she was hopeful the leasehold
estates (having a prime location in the heart of the Coconut Grove business district) would be of
interest to many developers and attract a number of interested parties who had the financial ability
to assume the leasehold estates and cure the numerous defaults under the Ground Leases.

33.  After due consideration, Movants acquiesced to the Receiver’s request—
agreeing to refrain, at that time, from filing their motion. Movants did so for several reasons.
First, and significantly, at that time Halpern Leasehold Mortgagee had been making the rent
payments since August 2023 as protective advances under its leasehold mortgage to protect its
precarious subordinate position. Second, Movants understood the Receiver’s fiduciary duty to
attempt to recover funds for the receivership estate, and that she needed a reasonable time to try to
find a purchaser. Third, if the Receiver was successful, the purchaser would necessarily cure the
defaults under the Ground Leases and assume all the obligations thereunder.

34. Since that time earlier this year, Movants have monitored local news publications
that report on receivership activities in the case, and Movants’ counsel has, from time to time,
reached out to the Receiver and counsel to obtain publicly-available updates about the status of
the Receiver’s efforts to sell the leasehold estates. In response to these requests, the Receiver and
her counsel have been generous with their time and willingness to accommodate Movants’ desire
for general updates that pertain to the Commodore Properties.

35. Now, almost 9 months have elapsed and the facts have changed. These changed

circumstances put Movants at risk of losing their ownership of the Commodore Properties.

10
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The Ground Lessees’ inability to pay the monthly rent payments and Halpern Leasehold
Mortgagee’s recent decision not to make protective advance payments means Movants have lost
their bargained-for revenue stream. The loss of monthly rental income puts TB 3138 at severe risk.
TB could become subject to the most extreme prejudice a property owner can suffer—Iloss of the
3138 Property and corresponding bundle of property rights through foreclosure—and its affiliate,
TB 3120, will be left with its much smaller property burdened by a ground lease deprived of the
anticipated economic benefit from the intended co-development with the adjacent, larger property
that TB 3138 owns. The issuance of tax certificates for both properties poses a very real danger to
Movants’ property and contract interests as a result of the imposition of a new lien senior to
Movants’ fee interests placing Movants in extreme jeopardy.

36.  If Ground Lessors are prohibited from enforcing their rights, particularly for an
undetermined amount of time, they will suffer additional prejudice and the public will continue to

be subject to the risk from the unsafe three-story structure that remains on the 3138 Property.

[SIGNATURE ON FOLLOWING PAGE]
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EXHIBIT 1
Memorandum of Ground Lease
3138
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This instrument prepared by: (Reserved tor (‘]“kﬂl v ‘l"'r{—l} Ln:Dl\ ]:\{lf]ljrl'l"‘{r I"I,"_l]h] [,_ )

Ricardo L. Fraga, Esq.

Greenberg Traurig, P.A., 44" Floor
333 Avcenue of the Americas
Miami, FL 33131

Upon recordation return to:
Kenncth R. Florio

Goodkind & Florio, P.A.

4121 La Playa Blvd,

Coconut Grove, Florida 33133

MEMORANDUM OF GROUND LEASE

THIS MEMORANDUM OF GROUND LEASE (this “Memorandum”), is made as of
September 28, 2018, betwecen TB 3138 COMMODORE INVESTMENTS, LLC, a Florida limited
liability company, having an address 2665 South Bayshore Drive, Suite 1020, Coconut Grove, Florida
33133 ("Ground Lessor”), and URBIN COMMODORE SPE, LLC, a Florida limited liability company
having an address 2665 South Bayshore Drive, Suite 1101, Coconut Grove, Florida 33133 (“Ground
Lessee™).

RECITALS

Ground Lessor and Ground Lessec have executed a certain Ground Lease, dated as of the
date hereof (the “Ground Lease”), under which Ground Lessor leases to Ground Lessec the land more
particularly described in Exhibit A attached hereto (the “Premises”). All capitalized terms used herein
shall have the meanings ascribed to such terms in the Ground Lease.

The term of the Ground Lease is for a period beginning on the date hereof and continuing
through November 28, 2117 (the “Term”).

Ground Lessor and Ground Lessee desire to enter into this Memorandum to be recorded in
order that third parties will have notice of the existence of the Ground I.case.

AGREEMENT

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and for other
good and valuable consideration, the receipt and sufficiency of which the parties hereby acknowledge, and
intending to be legally bound hereby, Ground Lessor hereby leases to Ground Lessee, and Ground Lessec
hereby leases from Ground Lessor, the Premiscs, in accordance with the terms, conditions and provisions
of the Ground Lease, and Ground Lessor and Ground Lessee agree as follows:

Recitals Ineorporated.  The foregoing recifals are incorporated by reference into this
Seclion as if set forth in this Section in full.

Existence of the Ground Lease. All persons are hereby placed on notice of the exceution
and existence of the Ground Lease by and between Ground Lessor and Ground Lessee. Any couflict
between this Memorandum and the Ground Lease shall be governed by the terms of the Ground Lease.
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Section 713,10, Florida Statures. Ground Lessor shall not be liable for any work performed
or to be performed on the Premises, or in any building or improvement thercon, or in connection with any
appurtenance thereto, for Ground Lessce or any sublenant, or for any materials furnished or to be furnished
at the Premises for Ground Lessee or any subtenant, and that no construction or other lien for such work or
materials shall attach to the reversionary or other interest of Ground Lessor. All materialmen, contractors,
mechanics and laborers and any other persons contracting with Ground Lessee or any subtenant, for the
construction, installation, alteration or repair of any improvements on, within oy about the Premises, are
hereby further charged with notice that they must look only to Ground Lessee or such subtenant, and to
Ground Lessce's or such sublenant’s, interest in the Premiscs to secure payment for any work done or
material furnished at the request or instruction of Ground Lessee or such subtenant. This provision is
provided pursuant to Section 713 .10, Florida Statutes.

Dinding Effect. This Memorandum is binding and inures to the benefit of the parties
thereto and their respective successors and assigns. This Memorandum shall constitute covenants running
with the Premises so as to bind any party who in the future acquires any interest in the Premises or any part

thereof.

Release. The rights of Ground Lessee under the Ground Lease and this Memorandum shall
expire for all purposes and be of no further force and effect either upon: (i) the expiration of the Term of
the Ground Lease, together with all applicable renewal periods, or (ii) the recording of a written instrument
terminating or releasing this Memorandum, executed by both Ground Lessor and Ground Lessee whichever
is earlier.

Modification, The terms of this Memorandum may only be modified or amended by an

instrument in writing, fully executed by Ground Lessor and Ground Lessee.

Counterparts, This Memorandum may be executed in any number of counterparts, each of
which shall be deemed an original, but all such counterparts shall constitute but one instrument,

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]
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IN WITNESS WHEREOF, the parties hereto have duly executed this Memorandum as of the Q
day of September, 2018,

GROUND LESSOR:

TB 3138 COMMODORE INVESTMENTS, LLC, a
Florida limited. i{-sh'}ity Aompiiny

By: “— \
Name: l)‘gld \/J'nl \\/
Title: mk orized Sighaton

STATE OF FLORIDA )

) SS:
COUNTY OF MIAMI-DADE)

The foregoing instrument was acknowledged before me this _é{ day of September, 2018, by
avid P. Martin as Authorized Signatory of TB 3138 COMMODORL INVESTMENTS, LLC, a Florida

_ 3 £
limited liability company, on behalf of such Company. 11¢/She is (<) personally known or () produced a
State of driver’s license as identilication,

\\'I.\'n”””ff; i
[SEAL] \\x\“ Shilbrg "% \

.......

f f////( 2}

Notary I’uhhc State of 1/{/!,4‘ et /r //J»Cf

My Commlssmn Expires: / / / 2(1 %
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bt .,. t\
) \\\
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[Ground Lessee’s Signature Page Follows]
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GROUND LESSEE:

URBIN COMMODORE SPE, LLC, a Florida limited
liability company

By: URBIN Coconut Grove Partners, LLC
A Florida limited liability company, its Manager

By: URBIN, LLC, a Florida limited liability
company, its Manager

By: URBIN Founders Group, LLC, a Florida
limited liability company, its Manager

w_ A

= o
Name: ILishi KH{::ftri‘
Title: Manager

STATE OF FLORIDA )
) SS:
COUNTY OF MIAMI-DADE)
25
The foregoing instrument was acknowledged before me this<™% _day of September, 2018, by Rishi
Kapoor as Manager of URBIN Founders Group, LLC, a Florida limited liability company, the Manager of
URBIN, LLC, a Florida limited liability company, the Manager of URBIN Coconut Grove Partners, LLC,
a Florida limited liability company, the Manager of URBIN Commodore SPE, LLC, a Florida limited
liability company, on behalf of such Companies. He/She isﬁpersonally known or () produced a State
of ~driver’s license as identification.

:\Tﬂ

Notary Public, State of )

_.L I __h‘\‘*-__.. ——

[SEAL]

My Commission Expires!

<3, e -
(O AT
ANLRIY gty

&8 ':,1. BRIAN KEITH GOOUKIND
: I.; _; Nl).lilly Public - State of Flatidy
T Ass  Commission w GG 000272

My Camm Expires Jun 7, popo

[signature page to Memorandum of Ground Lease)
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OFR Bl 3118682 PG 43103
LasST FaGE

Levinl Descriptiug
Lots 13, 14, 15, 27, 28 and 29, Block 1, of COMMODORE PLAZA, according to the Plat thereof,

as recorded in Plat Book 18, Page 25, of the Public Records of Miami-Dade County, Florida, less
and except the improvements located thereon.
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EXHIBIT 2
Memorandum of Ground Lease
3120
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This instrument prepared by:

Ricardo L. Fraga, Esq.

Greenberg Traurig, P.A., 44" Floor
333 Avenue of the Americas
Miami, FL 33131

Upon recordation return to:
Kenneth R. Florio

Goodkind & Florio, P.A.

4121 La Playa Blvd.

Coconut Grove, Florida 33133

MEMORANDUM OF GROUND LEASE

THIS MEMORANDUM OF GROUND LEASE (this “Memorandum™), is made as of
June 29 , 2019, between TB 3120 COMMODORE INVESTMENTS, LLC, a Florida limited liability
company, having an address 2665 South Bayshore Drive, Suite 1020, Coconut Grove, Florida 33133
(“Ground Lessor”), and URBIN COMMODORE RESTAURANT SPE, LLC, a Florida limited liability
company having an address 2665 South Bayshore Drive, Suite 1101, Coconut Grove, Florida 33133
(“Ground Lessee™).

RECITALS

Ground Lessor and Ground Lessee have executed a certain Ground Lease, dated as of the
date hereof (the “Ground Lease”), under which Ground Lessor leases to Ground Lessee the land more
particularly described in Exhibit A attached hereto (the “Premises”). All capitalized terms used herein
shall have the meanings ascribed to such terms in the Ground Lease.

The term of the Ground Lease is for a period beginning on the date hereof and continuing
through October 1, 2117 (the “Term”).

. Ground Lessor and Ground Lessee desire to enter into this Memorandum to be recorded in
order that third parties will have notice of the existence of the Ground Lease.

AGREEMENT

NOW, THEREFORE, in consideration of the sum of Ten Dollars ($10.00) and for other
good and valuable consideration, the receipt and sufficiency of which the parties hereby acknowledge, and
intending to be legally bound hereby, Ground Lessor hereby leases to Ground Lessee, and Ground Lessee
hereby leases from Ground Lessor, the Premises, in accordance with the terms, conditions and provisions
of the Ground Lease, and Ground Lessor and Ground Lessee agree as follows:

Recitals Incorporated. The foregoing recitals are incorporated by reference into this
Section as if set forth in this Section in full.

Existence of the Ground Lease. All persons are hereby placed on notice of the exegu
and existence of the Ground Lease by and between Ground Lessor and Ground Lessee. Any
between this Memorandum and the Ground Lease shall be governed by the terms of the Ground Le
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Section 713.10, Florida Statutes. Ground Lessor shall not be liable for any work performed
or to be performed on the Premises, or in any building or improvement thereon, or in connection with any
appurtenance thereto, for Ground Lessee or any subtenant, or for any materials furnished or to be furnished
at the Premises for Ground Lessee or any subtenant, and that no construction or other lien for such work or
materials shall attach to the reversionary or other interest of Ground Lessor. All materialmen, contractors,
mechanics and laborers and any other persons contracting with Ground Lessee or any subtenant, for the
construction, installation, alteration or repair of any improvements on, within or about the Premises, are
hereby further charged with notice that they must look only to Ground Lessee or such subtenant, and to
Ground Lessee's or such subtenant’s, interest in the Premises to secure payment for any work done or
material furnished at the request or instruction of Ground Lessee or such subtenant. This provision is
provided pursuant to Section 713 .10, Florida Statutes.

Binding Effect. This Memorandum is binding and inures to the benefit of the parties
thereto and their respective successors and assigns. This Memorandum shall constitute covenants running
with the Premises so as to bind any party who in the future acquires any interest in the Premises or any part
thereof.

Release. The rights of Ground Lessee under the Ground Lease and this Memorandum shall
expire for all purposes and be of no further force and effect either upon: (i) the expiration of the Term of
the Ground Lease, together with all applicable renewal periods, or (ii) the recording of a written instrument
terminating or releasing this Memorandum, executed by both Ground Lessor and Ground Lessee whichever
is earlier.

Modification. The terms of this Memorandum may only be modified or amended by an
instrument in writing, fully executed by Ground Lessor and Ground Lessee.

Counterparts. This Memorandum may be executed in any number of counterparts, each of
which shall be deemed an original, but all such counterparts shall constitute but one instrument.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK]



Case 1:23-cv-24903-JB Document 245-1 Entered on FLSD Docket 10/07/2024 Page 23 of 98

IN WITNESS WHEREOF, the parties hereto have duly executed this Memorandum as of the Z§

day of June, 2019.

STATE OF FLORIDA )
) SS:
COUNTY OF MIAMI-DADE)

GROUND LESSOR:

TB 3120 COMMODORE INVESTMENTS, LLC, a
Florida Iiffi/?'/w ompany
By:

Na}mZDavia P Ma¥tin

Title( Authorized Signatory

The foregoing instrument was acknowledged before me this 1\3 day of June, 2019, by David P.
Martin as Authorized Signatory of TB 3120 COMMODORE INVESTMENTS, LLC, a Florida limited
liability company, on behalf of such Company. He/She is (/)/p‘ersonally known or () produced a State of

driver’s license as identification.

[SEAL]

[Ground Lessee’s Signature Page Follows] E

WP)MWO}’ A1 (14N
My Commission Expires: 1"-/3D /7103—0

InBLIE eSS
& "L'{CmSJ N
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GROUND LESSEE:

URBIN COMMODORE RESTAURANT SPE, LLC,
a Florida limited liability company

Name Rg?rf(apqz{r

Title: M

STATE OF FLORIDA )
) SS:

COUNTY OF MIAMI-DADE) &

The foregoing instrument was acknowledged before me this 2 3 day of June, 2019, by Rishi
Kapoor, as Manager of URBIN Commodorg Restaurant SPE, LLC, a Florida limited liability company, on

behalf of such Companies. He/She is (g personally known or () ed_a State of
driver’s license as identification. ﬂ_\—_\/

[SEAL]

Notary Public, State of

My Commission Expires:

LU
& WXRRY 20

BRIAN KE|
Notary Pubii

TH GOODKIND
C - State of Florida
On # GG 000272
Expires Jun 7, 2020

Commiss;i
My Comm,
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EXHIBIT A

Legal Description

Lots 12 and 30, Block 1, Irving J. Thomas Company's Subdivision in the Town of Coconut
Grove, according to the map or plat thereof, as recorded in Plat Book 18, Page(s) 25, of the Public

Records of Miami-Dade County, Florida.
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EXHIBIT 3

Agreement Between Fee Owner and
Leasehold Mortgagee

TB 3138
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CFM Z201BROS598757
DR BK 31143 Pas 511-524 (14Pas)
RECORGED 10/01/72018 14:446:13
HARVEY RUVIN: CLERK OF COURTY

This Instrument Prepared by: MIAHI-DADE COUNTY: FLORIDA
Jetfrey E. Levey, Esq.

Jeffrey E. Levey, P.A.

9130 South Dadeland Boulevard

Suite 1528

Miami, FL 33156

After Recording Return to:
Goodkind & Florio, P.A.
4121 La Playa Boulevard
Coconut Grove, FL 33133

AGREEMENT BETWEEN FEE OWNER AND LEASEHOLD MORTGAGEE
REGARDING GROUND LEASE

(3138 Commodore Plaza, Miami, FL 33133)

THIS AGREEMENT BETWEEN EEE OWNER AND LEASEHOLD MORTGAGEE is
made and entered into as of September‘)§3 2018, by and among URBIN Commodore SPE,
LLC, a Florida llmlted liabili 1?/ company (“Lessee”), whose address is
2@65 S. MS 1101 WeAadr % 3138 Commodore Investments, LLC, a Florida
limited hablhty company (“Ground Lessor’), whose address is
266G S. (NS Onive, Suste A0, e pand PBVMEF 21 LLC, a Florida limited liability company
(“Lender”) whose address is 10101 South Dixie Highway, Pinecrest, FL. 33156.

RECITALS:

A. Ground Lessor is the present owner of certain land and premises commonly
known as 3138 Commeodore Plaza, Miami, FL 33133, and more particularly described as follows,
to wit (the “Leased Premises™):

Lots 13, 14, 15, 27, 28 and 29, Block 1, Commodore Piaza, according to the plat
thereof, as recorded in Plat Book 18, Page 25, of the Public Records of Miami-
Dade County, Florida.

B. Pursuant to a ground lease agreemnent dated q"2 S~ , 2018 (the “Ground
Lease™), by and between Ground Lessor and Lessee, the Leased Premises have been leased to
Lessee. A Memorandum of Ground Leasz da tgdq_ S" 2018, is being recorded in the
Public Records of Miami-Dade County, Fiorida prior to (but slmulta.neously with) the recording
of this Agreement.

f

Book31163/Page511  CFN#20180598757 Page 1 of 14
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C. Lender has agreed to make a loan (the “Loan”) to Lessee in the original principal
amount of $6,000,000.00 to be secured by a Mortgage and Security Agreement (the “Mortgage™)
which includes a leasehold mortgage (the “Leasehold Mortgage”), an Assignment of Leases,
Rents and Profits (“Assignment”) and UCC-1 Financing Statements (“Fixture Filing”)
encumbering Lessee’s interest in the Ground Lease and the leasehold estate created thereby, all
as more particularly described as Parcel 2 (“Parcel 2") on Exhibit “A” attached hereto.

D. The aforementioned Mortgage, Assignment and Fixture Filing also encumbers
Lessee’s fee simple interest in the Property described as parcel 1 (“Parcel 1") on Exhibit “A”
attached hereto.

E. Lender has required the execution of this Agreement as a condition to the making
of the Loan to Lessee.

NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Ground Lessor and
Lender agrec as {ollows:

1. Ground Lessor represents to Lendei as follows, as of the date hereof:

(a) The Ground Lease as described above is in full force and effect and has
not been assigned, modified, supplemented or amended in any way.

(b) There is no cwirently existing matured default under the Ground Lease in
the payment of rent or in the observance or performance of any other
covenant or condition to be observed or performed by Lessee, and Ground
Lessor has no knowledge of any state of facts which, with the giving of
notice, passage of time or both, would constitute a default by Lessee under
the Ground Lecase.

(c) The term of the Groung Lease commenced on S;P ¥ 2 8 , 2018,
ment of rent under the Ground Lease commenced on
A ¥ 28 , 2018, and the term of the Ground Lease expires on

Sept 29, 2//7-

2. Ground Lessor will not enter into any agreement with Lessee for the voluntary
cancellation, surrender or modification of the Ground Lease without Lender’s prior written
consent.

3. Ground Lessor consents to Lessee’s granting to Lender of the Mortgage, the

Assignment, and the Fixture Filing (and the filing of the Fixture Filing with the Florida,
Secretary of State) (all of the foregoing documents are leasehold security instruments with
respect to Parcel 2 and are security instruments encumbering a fee simple interest with respect to

Book31163/Page512 CFN#20180598757 Page 2 of 14
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Parcel 1) as security for the Loan, and to the recording of the Mortgage, Assignment and Fixture
Filing in the Public Records of Miami-Dade County, Florida. Lessee shall, however, remain
liable to Ground Lessor for tull performance of all of Lessee’s obligations under the Ground
Lease.

4. Upon serving Lessee with notice of any default, Ground Lessor shall
simultaneously serve a copy thereof upon Lender at the address set forth in the first paragraph
hereof. Upon receipt of written notice of any default of Lessee, after service of such notice upon
Lender, Lender shall have the same period, plus thirty (30) days, as to remedy or cause to be
remedied the defaults complained of, and Ground Lessor shall accept such performance as if the
same had been done by Lessee. Ground Lessor shall not invoke any of its remedies with respect
to the Ground Lease (except in the case of emergency repairs) during the above-referenced time
periods that Lender is proceeding with due diligence to cure any default reasonably susceptible of
cure by Lender.

5. If the Ground Lease terminates for any reason not reasonably susceptible of cure
by lender (e.g., the rejection of the Ground Lease in a bankruptcy proceeding), Ground Lessor
shall enter into a replacement ground lease (the “New Lease”) with Lender or Lender’s nominee,
as lessee, for the remainder of the term, effective as of the date of such termination at the rent and
additional rent and upon the terms, conditions, covenants and agreements as contained in the
Ground Lease and equal in priority thereto, provided that:

(a) Lender shall deliver a written request to Ground Lessor for such New
Lease within thirty (30) days after the notice of termination has been
served upon Lender together with all sums then due to Ground Lessor
under the Ground Lease;

(b) Lender agrees to perform and observe all covenants contained in the New
Lease on Lessee’s part to be performed; and

(c) Lender remedies any and all other defaults of Lessee then in existence
susceptible of performance by Lender.

If the Ground Lease terminates because of the insolvency or bankruptcy of Lessee or
some other default not reasonably susceptible of cure by Lender that is specific to Lessee and
unrelated to Parcel 1 or Parcel 2, then Lender shall not be required to cure such default prior to
the execution of the New Lease.

6. The restrictions on sublease, assignment or other disposition of the Ground Lease
(or the New Lease) that require the consent of Ground Lessor, shall not be binding upon or
applicable to Lender or Lender’s nominee in the context of a foreclosure, deed in lieu of
foreclosure, or the sale or transfer of the Lessee’s interest under New Lease or under the Ground
Lease by Lender or Lender’s nominee following foreclosure or the taking of a deed in lieu of

(V3]
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foreclosure; provided, however, that suct: provisicns shall continue to apply thereafter to all
transfers of the Ground Lease (or the New Leasc) by persons other than Lender or Lender’s
nominee.

7. Lender shall not be responsible for obligations under the Ground Lease unless and
until Lender obtains possession of the Leased Premises or becomes the owner of Lessee’s
leasehold estate in Parcel 2. And Lender will not be liable under the Ground Lease (or New
Lease) following Lender’s assignment to a third party or Lender’s other disposition of Lessee’s
leasehold estate in Parcel 2 and fee estate in Parcel 1, provided that assignee assumes all
obligations of Lessee thereunder.

8. Ground Lessor shall not place or allow any lien or mortgage on the fee remainder
estate of the Ground Lease or the leasehold estate created by the Ground Lease, unless either (a)
such lien or mortgage is subordinate to the Ground Lease (or New Lease, if applicable) and the
Mortgage and all modifications and amendments to such documents or (b) a non- disturbance
agreement reasonably satisfactory to Lender is furnished by the fee mortgagee.

9. Lender’s interest shall appear on any standard mortgage endorsement or any and
all insurance maintained by Lessee covering the Leased Premises, the improvements or any part
thereof.

10. This Agreement shall be binding upon Ground Lessor and its successors and

assigns and shall inure to the benefit of Lender and Lender’s successors and assigns. As between
Ground Lessor and Lessee, this Agreement shall not be consirued to amend the Ground Lease,
and Lessee shall not be or deemed to be a third-parcy beneficiary of this Agreement.

11.  This Agreement shall be construed in accordance with the laws of the State of
Florida applicable to contracts made and to be performed therein, without reference to its choice-
of-law provisions.

12. No amendment, modification, or discharge of this Agrecment, and no waiver
hereunder, shall be valid or binding or enforceable unless set forth in writing an duly executed by
the party against whom such modification, discharge, or waiver is sought to be enforced.

13. In the event of any conflict between the terms of this Agreement and the
provisions of Section 15.2 of the Ground Lease, a copy of which (Section 15.2) is attached hereto
as Exhibit “B” and is incorporated herein by this refcrence, then, the provisions of Section 15.2
of the Ground Lease shall control.

JEN

Book31163/Page514 CFN#20180598757 | Page 4 of 14
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IN WITNESS WHEREOF, this Agreement has been duly executed and delivered
as of the year and day first written above.

Book31163/Page515

CFN#20180598757

GROUND LESSOR:
TB 3138 Commedorg Ijvestments, LLC,
a FloridgAimit f lighili mpany

By: \ _
Print NAdmes %ﬁ_"\l:u_/! SeAh
Title: Lt/ T P

Page 5 of 14
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IN WITNESS WHEREQF, this Agreement has been duly executed and delivered
as of the year and day first written above.

Book31163/Page516

CFN#20180598757

GROUND LESSOR:

TB 3138 Commodore Investments, LL.C,
a Florida limited liability company

By:
Print Name:
Title:

LENDER:

PBVMF 21, LLC, a Florida limited
Liability company

Print Name:
Title: _m,,{;,-,,

Page 6 of 14
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JOINDER BY LESSEE

Lessee joins in the execution of this document for the purpose of acknowledging
and confirming the matters herein set forth, but this Agreement shall not be construed to modify
the Ground Lease as between Lessee and Ground Lessor, and Lessee shall not be deemed a third-
party beneficiary hereunder.

URBIN Commodore SPE, LLC, a Florida limited
liability company

By: URBIN Coconut Grove Partners, LLC, a
Florida limited liability company, its
Manager

By: URBIN, LLC, a Florida limited liability
Company, its Manager

By: URBIN Founders Group, LLC, a

Florida limited liability company,
its Manager

(R4shi Kapoor, Manager

@)

Book31163/Page517 CFN#20180598757 Page 7 of 14



Case 1:23-cv-24903-JB Document 245-1 Entered on FLSD Docket 10/07/2024 Page 34 of 98

GROUND LESSOR ACKNOWLEDGMENT
STATE OF FLORIDA

)
) s’
COUNTY OF MIAMI-DADE )
The foregoing instrument was acknowledged before me this 2 _day of September, 2018,

by _fowd . Motin ,as _ MAm N~ of TB 3138 Commodore Investments, LLC,
a Florida limited liability company.

My commission expires: M

NOTARY PUBLIC
iQ\N&\% M. iy

AWMy,
SRY Py

SERGIO M. ESLAIT .
Notary Public. - State of Florida
Commission # GG 038552
& My Comm. Expires Oct 18, 2020

VLTS
%
N \)
- )
rgeae

0
s,

Book31163/Page518 CFN#20180598757 Page 8 of 14
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LENDER ACKNOWLEDGMENT

STATE OF FLORIDA )
) ss
COUNTY OF MIAMI-DADE )

The foregoing instrument was acknowledged before me this 9_5/ day of September, 2018,
by 4a oo Ho! lué, ,a8 __M_venge — of PBVMF 21, LLC, a Florida limited
liability company.

My commission expires: /‘4 — { R

/>l b2 NOTARY PUBLIC

. MARIAE. BUSTAMANTE
Wiernee | COMMISSION# GB 021639

S
'w: EXPIRES: December 16, 2020
% m\_é’ ‘Bonded Thru Budget Notry Services

Book31163/Page519 CFN#20180598757 Page 9 of 14
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LESSEE ACKNOWLEDGMENT

STATE OF FLORIDA )
) ss

COUNTY OF MIAMI-DADE )
&

The foregoing instrument was acknowledged before me thig day of September, 2018, by
Rishi Kapoor, as Manager of Urbin Founders Group, LLC, a Florida limited liability company, as
Manager of Urbin, LLC, a Florida limited liability company, as Manager of Urbin Coconut Grove
Partners, LLC, a Florida limited liability company, as Manager of Urbin Commodore SPE, LLC, a
Florida limited liability company. (%sps00.

leretew \‘
o @ e
My commission €xXpires:

NOTARY PUBLIC

W

| SUSYEGe.  BRIAN KEITH GOODKIND

/ \'2 Notary Pubfic - State of Florida
Commission # GG 000272

My Comm. Expires Jun 7, 2020

s,

.
gty

s
s
s
s
s
s

2

3N e
S,
S
3 o
S,
=9
e
=
S
2,
”,
o,
75,4
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EXHIBIT “A"

Parcel 1:

The Improvements located on the following described land;
lots 13, 14, 15, 27, 28 and 29, Block 1, Commodore Plaza, according to the plat thereof,
as recorded In Plat Book 18, Page 25, of the Public Records of Mlami-Dade County,

Florida,

Parcel 2:

Lessee' s Interest In that certain Lease by and between TB 3138 Commodore
Investments, LLC, a Florida limited llabllity company, Lessor, and Urbin Commodore SPE,
LLC, a Florida limited llabllity company, Lessee, dated 9 -2-¢ , 2018, memorlalized
by that certaln Memorandum of Lease dated 7-2§ - 20/g, re%)fded 227 /= 22/ In Officlal
Racords Book 3{{€32~, Page 4297, of the Public Records of /M;ax ~County, Florida,
demlising the following described Land: . Ha le

Lots 13, 14, 15, 27, 28 and 29, Block 1, Commodore Plaza, according to the plat thereof,
as recorded in Plat Book 18, Page 25, of the Public Records of Miami-Dade County,
Florida, less and except and not Including the Improvements located thereof.

Book31163/Page521 CFN#20180598757 Page 11 of 14
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152 Protection of Lessce's Mortgagee. Upon the oxccution and recording of Lessee's
Mortgage, Lesseo's Mortgagec shall sond to. Lessor a truo copy of Lessce’s Morlgage with the recordation
information noted, together with wrilten notice specifying the name and taddress of Lessce's Mortgageo, So
long as l.essce's Martgage shall remain unsatisficd of record or until written notice of satisfaction isgiven
by Lessee’s Mortgages to Lessor, and subject to the provisions of the first sentence of this Seotion 15.2, the
following provisiong shall 8pply with respoct to Lossec's Mortgage.

(a) There shall be no cancellation, surrendor, aceo
modification of the Leuse by joint action of Lessor and Lessce or by Losses alone, without in cach case (he
prior consont fn writing of Lossce’s Mortgageo. Any modification oramendutent mude without the consont
ol Lessee’s Mortgageo shall not be binding on Lessee’s Mortgagee, nor shiall any merger result from Ui

acquisition. by, :o‘i*’?dcvoluliut!,,upon, any one person or entity.of the leased feo-and lensohald intorests jn (he
Premises, %

ptance of surrender, amendment or

L

{b) Lessor shall, upon sorving Lessee with uuy: notice of delault, use vommercially

reasonablo oftorts to simultangously serve a copy of such notico upon Lesses’s Mortgages. Rach notico of

default given by Lossor shall (1) stato the mmounts of Uie Annual Ground Rentand ather payments that are
then claimed to be iy default, and/or (ii) provide a deseription of uny not-monetiry defaull,

thirly (30) days, Lessor shall secept sucl pél’ft)i‘nianca by or:at the inistigalion of Lessce’s Mortgagee as if

() Notwithstanding uny provision in this
oceur that, pursuant o any provision of this Lesse entitlcs Lessor to terminate the Lease, and if beforc the
oxpiration of thirty (3 0)<ays from the dute of servies of the hotice 'oflcmsinalibn upon Leysee’s Morigagee,

ee's Morigages shall have notified Lessar of jis desire 10 nullify such lotleo-and Legseo's Mortgagee
shall have agreed 1y Pay or eause 1o bo paid to Lossor within the thirty (30) day poriod sll amounts of the
Annual Ground Ront.and all other payments due undor this Lease then i '
COMMONCO OF Cause (4 be-commenced the work of complying with all of the oth
Lease, if any aro then in default, and shall prosecute or causo the prosocution of same (o completion with
reasonable diligones, then in such evoil, Lussor shall not be ontitled to terminate (his Loise, and any notice
ol tetmination therelofore given shall be void and of o elfect,

Lease to the contrary, if any defuult shall

(e) If Lessor shall elect to terminate this Leasc by reason of any default of Lessce,

13

A P,

Page 12 of 14
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Lessee’s Mortgagee shall not only have the right to nullify any notice of termination by agreeing to cure
suoh default as desorlbed above, but shall also bave the separate right to postpone and extend the specified
date for the termination of the Lease as stated by Lessor in {ts uctice of termination, provided that Lessoo’s
Mortgagee shall continue Lo cure or cause o be cured any then-existing monetary: default and any other
defuult capuble of being cured by Lassee’s Mortgageo, and meanwbile pay or canse to be paid the Annual
Ground Rent and all other payments due under this Lease, and provided further that Lessce’s Mortgagos
shall forlthwith take steps to acquire or sell Lessee's intorest In the Premises by foreclosure of Lesseo’s
Mottgage or otherwise and shall prosecute the same to completion with reasonable diligence, If Lessee’s
Mortgagee is prohibited by any process or lnjunction issued by any court or by reason of any action
by any court having jurisdiotion of any bankruptoy, debtor rehabilitation or insolvency proceeding
involving Lesses from commencing or prosecuting foreolosuse or other approptiate proceedings, the
perlod for Lesseo’s Mortgagee to aaquire or sell Lesses’s interest in the Premises shall bo extended
for the periad of such prohibition, provided that Lessee's Mortgageo shall dillgently attempt to romovo
any such prohibition. If Lessee’s interest is acquired or.sold as described above through forevlosure of
Lossee's Mortgage or a conveyance In liey of foreclosure, the intended termination of the Lease by
Lessor under the notice desoribed above shall be automatically nullified, and this Lease will continue
23 If such notice of termination had never boon given. .

o In the event of termination of thisLease for any reason whatsoever (including
the rejection of the L.ease by Losses in a bankrupley proceeding or otherwise), Lessor shall promptly
notify Lessee’s Mortgagee of such termination and the amount of the suis then due to Lessor under
this Lease, and Lessce’s Mortgagee shall have the right to have Lessor enter inlo a new lease of

Lessor’s interest in the Premises, identical to this Lease (except as set forlh herein) with Lessee’s
Mortgagee or its nominee or designes in accordance with the following provisions:

0] Lesses’s Mortgageo ot its nominee or disigneo shall be entitled to such

now lease If Lesseo’s Mortgagee shall make written ‘roquest tpon Lessor for such new lease on ot
before the date that is thirty (30) days after the date on which Lessce’s Mortgagee shall have received
the notice from Lessor of such termination and if such written request is accompaniod by the agreemont
of Lessee’s Mortgageo to pay 10 Lessor upon the execution and delivery of the now leass the sums

then dus to Y.essor under the Lease,

(i) The new lease shall be for what would have been the remainder of the
Term if the Lease had not been terminated, effective as of the date of such tertnination, at the Annual
Ground Rent and upon the torms, provislons, covenants and agreements as herein contained, inolnding
all rights of Lessee that are provided in thisLease.

(il  The new lease, which shall be of the same priority as this Lense, shall
be prior to any nortgage or other lien on Lossor’s interest in the Premises,

(iv)  In the new louso, Lessoe’s Mortgagee or its nominee or designee shall

‘agrea to perform and observe all covenants onntairied thersin on lesses’s part to be performed, excopl

. that all of the obligations and liabilities of Lessse’s Mortgagee or its nominee or designeo as lessce

under the now lease shall cease and terminate upon assignment of the new lease or ubandonment of
the Premises,

) In the new lease, Lessor shall not warrant possession of Lessor’s inlerast
in the Premises to Lesses’s Morttgagoe or its nomines or designee with respect o any claims of possession
by Lessee

(vi)  Ifthere is more than one Lossoo’s Mortgagee and moro than one Lesseo’s
Mortgngoee makes a writteni request to Lessor for a new loase pursuant to the provisions of this Section
15.2(f), the now lease shall be delivered pursvant to the request of the Lessee’s Mortgagee whose Lossce’s
Mortgage is prior in lien among those who made the request.
' 14
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(vil)  Tho conveyance hy Lessee's Morigages ov its nomineo or designes of ils
interest as lessee undor the new leuse and tho Premises shall not require the consont of Lessor or sonstitule
a breach of any provision of or a default under the new lease,

(® If Lessae fails to exercise any extension or renewal option in this Lease, Lessor
shall promptly send Lessee’s Morlgagoee wrilten notice thercof, and Lesseo’s Mortgagee, within (hirty A
(30) days after receipt of such notice, may exescise any such option on behalf ofLessoe, |

(k) No payment made to Lessor by Lessee’s Morlgagee shall constilule an
agreemont that such puyment was, in fact, due under the terms of the Loase. Lessee’s Morlgagee ;
having made any pnyment to Lessor pursuant to Lessor’'s wrongful, improper or mistaken notice or
demand shall be entitled to the return of any auch payment or portionthereof, providod that Lessec’s
Mortgagee shall have made demand therefor not Jater than one (1) year after the date ofpayment,

()] Notwilhstanding any provision in this Lease to the contrury, foreclosure of
Lossee’s Mortgage ar any sale of Lesseo’s interest in the Premises in connection with a foreclosnire, whother
by Judicial proceedings or by virtue of any power of sale conisined in Lesseo’s Mortgage, or any
conveyance of Lessee’s interest in the Iremises from Lessee {o lessee’s Morlgagee or its nominee or
designee by virtue of, or in licu of) foreclosure or other appropriate proceedings, or any conveyance of
Lessee’s intorest in the Premises by Lesseo®s Motlgages or its nomince or doesignes, shall not requirs the i
consent of approval of Lessor or constituto a breach of any provision of, or a default under, the Leaso.

Tn the event of any conflict betweon the provisions of this Section 15.2 and any other provision of
this Loaso, this Section 15.2 shall control.

Book31163/Page524 CFN#20180598757 Page 14 of 14
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This Instrument Prepared by:
Jeffrey E. Levey, Esq.

Jeffrey E. Levey, P.A.

9130 South Dadeland Boulevard
Suite 1528

Miami, FL 33156

After Recording Return to:
Goodkind & Florio, P.A.
4121 La Playa Boulevard
Coconut Grove, FL 33133

AGREEMENT BETWEEN FEE OWNER AND LEASEHOLD MORTGAGEE
REGARDING GROUND LEASE

(3120 Commodore Plaza, Miami, FL 33133)

THIS AGREEMENT BETWEEN FEE OWNER AND LEASEHOLD MORTGAGEE is
made and entered into as of June 2& , 2019, by and among URBIN Commodore Restaurant
SPE, LLC, a Florida Ilimited liability company (“Lessee”), whose address is

260> 5. Baiheie Oc A lie Miaw. £63 333 TB 3120 Commodore Investments, LLC, a Florida
limited liability company (“Ground Lessor”), whose address is 2665 South Bayshore Drive,
Suite 1020, Coconut Grove, Florida 33133 and PBVMF 21 LLC, a Florida limited liability
company (“Lender”), whose address is 10101 South Dixie Highway, Pinecrest, FL 33156.

RECITALS:

A. Ground Lessor is the present owner of certain land and premises commonly
known as 3120 Commodore Plaza, Miami, FL 33133, and more particularly described as
follows, to wit (the “Leased Premises™):

Lot 12 and Lot 30, Block 1, Commodore Plaza, according to the plat thereof,
as recorded in Plat Book 18, Page 25, of the Public Records of Miami-Dade
County, Florida.

B. Pursuant to a ground lease agreement dated June 2% , 2019 (the “Ground Lease’’),
by and between Ground Lessor and Lessee, the Leased Premises have been leased to Lessqé;‘-?i&
Memorandum of Ground Lease dated June Zz5, 2019, is being recorded in the Public Rec t:ds 61% ]
Miami-Dade County, Florida prior to (but simultaneously with) the recording of this Agreément.""*:

C. Lender has agreed to make a consolidated loan (the “Loan”) to Lessee and URBN
Commodore SPE, LLC, a Florida limited liability company, as co-borrowers (each is a “Co-

1
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Borrower” and collectively, the “Borrower”) in the original principal amount of $9,345,000.00 to
be secured by a Mortgage and Loan Document Modification and Spreader Agreement to be
recorded among the Public Records of Miami-Dade County, Florida (the “Modification and
Spreader Agreement”) which (i) modifies the following documents executed by URBIN
Commodore SPE, LLC, a Florida limited liability company, all of which were recorded in the
Public Records of Miami-Dade County, Florida, to wit: Mortgage recorded in O.R. Book 31163,
at Page 474 (the “Mortgage”) which includes a leasehold mortgage (the “Leasehold Mortgage”),
an Assignment of Leases, Rents and Profits recorded in O.R. Book 31165, at Page 901
(“Assignment”) and UCC-1 Financing Statement recorded in O.R. Book 31163, at Page 507
(“Fixture Filing”); and (ii) spreads the lien of the Mortgage, Assignment and Fixture Filing to
encumber (A) Lessee’s interest in the Ground Lease and the leasehold estate created thereby, all
as more particularly described as Parcel 2 (“Parcel 2") on Exhibit “A” attached hereto, and (B)
Lessee’s fee simple interest in the Property described as parcel 1 (“Parcel 1") on Exhibit “A”
attached hereto.

D. Lender has required the execution of this Agreement as a condition to the making
of the Loan to Borrower.

NOW THEREFORE, in consideration of the foregoing, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, Ground Lessor and
Lender agree as follows:

L. Ground Lessor represents to Lender as follows, as of the date hereof:

(a) The Ground Lease as described above is in full force and effect and has not
been assigned, modified, supplemented or amended in any way.

(b) There is no currently existing matured default under the Ground Lease in
the payment of rent or in the observance or performance of any other
covenant or condition to be observed or performed by Lessee, and Ground
Lessor has no knowledge of any state of facts which, with the giving of
notice, passage of time or both, would constitute a default by Lessee under
the Ground Lease.

(c) The term of the Ground Lease commenced on June 2%, 2019, payment of
rent under the Ground Lease commenced on June _2.g , 2019, and the
term of the Ground Lease expires on October 1, 2117.

2 Ground Lessor will not enter into any agreement with Lessee for the voluntary
cancellation, surrender or modification of the Ground Lease without Lender’s prior written...
consent. N

3. Ground Lessor consents to Lessee’s granting to Lender of the Mortgage, the

2
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